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ADVERTISEMENT. 





The stern requisition of the Law organizing the Supreme 
Court, that the decisions shall be published within four months 
from the close of the last Court of the year, must be, and is a 
sufficient apology for the typographical errors which may be dis- 
covered in a portion of this volume. From the same cause, the 
publisher was forced to use, in a part of this volume, a lot of pa- 
per more indifferent than he could have wished. 

With these remarks, the book is submitted to a generous pro- 
fession. : 

February, 1849. 
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No. 1—Wituram S. Nett, plaintiff in error, vs. Joan SNowpeEn, 
Jr. et al. defendants in error. 


{1.] The Superior Courts in this State have power and authority to grant new 
trials in Equity causes, 


{2.] As a general rule, the holder of negotiable paper is p esumed to be prima 
facie, a bona fide holder for valuable consideration, and he is nut bound to 
prove that he has given value for it, until the other party has established the 
want, or failure, or illegality of the consideration; or that the note had been 
lost, or stolen, before it came to the possession of the holder.* 


In Equity: Muscogee Superior Court. Motion for new trial, 
decided by Judge ALEXANDER. 


This was a bill filed in Muscogee Superior Court, by William 
S. Nell, originally, against John Snowden, one of the defendants, 
seeking to enjoin Snowden from proceeding on a mortgage made 
to him by Nell the plaintiff, and praying an adjustment of the ac- 
counts between them. The bill charged, that in January, 1843, 
Snowden had agreed to build for Nell a steamboat, for which he 
was to receive $9000; one third when the building of the boat 
was commenced, one third when it was finished, and the remain- 
der in three and six months after its delivery; for which last, a 
lien was to be given on the boat. The bill further charged, that 
when the first payment became due, it was agreed by parol, that 
Snowden should build for Nel] another boat; and in considera- 


*Note.—See Nisbet vs. Lawson, 1 Kelly, 284, & Field vs. Thornton, Ibid 
306. Matthews vs. Poythress, 4 Ga. Rep. 287. 
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tion, that Nell then paid Snowden a much larger amount than 
was due at the time on the first boat, Snowden agreed that he 
would give Nell time of payment on the second boat, six and 
eighteen months after its delivery. The bill further charged, 
that before the first boat was delivered, Nell had paid, in various 
amounts and ways, to Snowden, $11,259 87, and that he had claims 
against him, arising out of the transaction, to the amount of some 
$1900 more; but as the vouchers were not present, and some of 
the matters unsettled, plaintiff Nell, made his mortgage deed to 
Snowden, to secure the payment of the unascertained balance. 

The bill further charged, that Snowden had refused to deliver 
the second boat according to his agreement, and had made his 
affidavit and foreclosed under the Statute, the mortgage, claim- 
ing as due to him under the same, as the balance, the sum of 
$3604 34. The bill prayed that the mortgage f. fa. might be 
enjoined, and settlement made between the parties. After the 
filing of the bill, defendants Hughs, and Sibbet, and Jones, 
brought their several actions in the Superior Court of Muscogee 
county, on several notes and drafts made by Nell to Snowden, 
and negotiated, as they claimed, by him tothem. The bill was 
then amended, charging Hughs, and Sibbet, and Jones, with com- 
bination with Snowden, praying injunctions against them, and a 
discovery of the facts from all the defendants. 

Snowden answered, denying any agreement to give indulgence 
on the payment for the second boat, and justifying his refusal to 
deliver it, unti he was paid for building it. He denied further, 
the claims for services by Nell, and some other items, but admit- 
ted that he had received from Nell, in his (Nell’s) notes and 
drafts, and in cash, $11,239 78; but he set up that the mortgage 
was given to secure the payment of various notes and drafts, ta- 
ken by him from Nell, in payment of the above amount—that a 
part of said notes were still unpaid in his possession, and that a 
part of them had been negotiated by him to Hughs, and Sibbet, 
and Jones, which had been protested for non-payment, and on 
which he was now liable ; and that there was really due him on 
the first boat, in consequence of these protests and ngn-payments, 
the amount claimed in his affidavit for foreclosure. The answer 
of Hughs denied all notice of any failure in the consideration of 
Nell’s notes and drafts held by him, and claimed to be a bona fide 
holder of the same. Sibbet and Jones, in their answers, denied 
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all notice of the consideration of said drafts and notes, and claim- 
ed to be innocent purchasers of the notes and drafts before the 
same were due, of Nell in their possession, though they admitted 
that they had got them from Snowden, and that they knew at the 
time, that Snowden was building a boat for Nell. The notes and 
drafts held by Sibbet and Jones were, one for $1035, dated 16th 
September 1843, payable three months after date; one for $1000, 
dated 16th September, 1843, due ninety days after date, on ac- 
count of the steam-boat Charleston, (which latter note was sued in 
the name of Snowden for the use of Sibbet and Janes;) and one 
for $525, dated 18th September 1843, and due ninety days after 
date. It was sworn on the trial, hy one Robinson, that Nell had 
in October, 1843, told Sibbet and Jones that he would not pay any 
note made by him for the Viola, (the second boat.) 

The Jury decreed that Nell should pay to Snowden, $1174 70, 
as the balance due him, and three hundred and eighty three dol- 
lars and 75cts. interest. They decreed to Hughs the amount of his 
demand, but they perpetually enjoined Sibbet and Jones from 
proceeding in their actions. 

Whereupon, Sibbet and Jones moved the Court below for a 
new trial, which the Court below granted ; to which the plaintiff 
Nell excepted, and assign, as error— 

Ist. The granting of a new trial in any equity cause. 

2d. The granting of a new trial in this case. 


Hines Hott, for plaintiff in error, insisted— 


1st. That in Georgia the Jury and the Judge constitute the 
Chancellor. 

2d. That the Judge in Georgia has not the right to grant a 
new trial in an Equity case, on the ground that the Jury found 
contrary to the evidence in the cause. 

3d. That if such right existed, it was improvidently exercised 
in this case. And relied on the Judiciary Act of 1799, and 3 
Kelly, 168. 


Jones, Bennine & Jones, for defendant. 
By the Court—Warner, J. delivering the opinion. 


The ground of complaint here is, that the Court below grant- 
ed a new trial to the defendants. 








SUPREME COURT OF GEORGIA. 
~ Nell vs. Snowden and others. 

[1.] It is contended, that in this State, after an Equity cause has 
been tried by a jury under our practice, the Court has no 
authority to grant a new trial. The Judiciary Act of 1797 de- 
clares, that in Equity causes, “the Superior Courts shall submit 





— 





the merits of the suit, with the evidence thereon, and all matters 
respecting the ‘same, to a special jury, who shall give their ver- 
dict on the same.” Malbury § Crawford's Dig. 273. The Ju- 
diciary Act of 1792, containeda similar provision. The Judiciary 
Act of 1797, was repealed by the Judiciary Act of 1799. Mar- 
bury & Crawford, 308. The Judiciary Act of 1799, contains no 
provision for submitting Equity causes to a special jury. The 

Jonstitution which was adopted in 1798, declares that “trial by 
jury, as heretofore used in this State, shall remain inviolate.” 
Prince Dig. 912: By referringto the Acts of 1792 and 1797, we 
find that the trial by jury was used in Rquity causes in this State 
before and at the time of the adoption of the Constitution. The 
right to submit Equity causes for trial to a special jury, is deriv- 
ed from the Constitution, and not from the Judiciary Aet of 1799, 
By the first section of the 3d article of the Constitution, the Su- 
perior Courts are empowered “to grant new trials on proper and 
legal grounds.” Prince,910. By the 57th section of the’Judici- 
ary Act of 1799, itis provided, “that in any case which has arisen 
since the signing of the present Constitution, or which may here- 
after arise, of a verdict of a special jury being given contrary to 
evidence, and the principles of justice and of equity, it shall and 
may be lawful for the Judge presiding, to grant a new trial before 
another special jury, in the manner prescribed by this Act, pro- 
vided, that twenty days notice be given by the party applying for 
such new trial, to the adverse party, of his intention, and the 
grounds of hisapplication.” Marbury and Crawford, 308. This 
provision of the Act, we think, was specially intended to apply 
to Equity causes, for the reasont hat the Legislature, in a previous 
section of the same Act, declare, “that the Superior Courts shall 
have power to correct errors and grant new trials, in any cause 
depending in any of the said Superior Courts, in such manner 
and under such rules ané@ regulations as they may establish, 
and according to law and the usages and customs of Courts. 
See 55th section Judiciary Act, 1799. Marbury and Crawford, 
307. 

By the Judiciary Act of 1799, Equity jurisdiction is conferred 
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upon the Superior Courts. It is true, the Superior Courts and 
the special jury, under our system of practice, perform the same 
duties as the Chancellor and Master in Chancery in England, but 
I know of no Act of the Legislature which denominates ‘either 
the Judges or the special jurors as Chancellors. 

(2.] This bill was filed by the complainant for a settlement of 
accounts between himself and Snowden, one of the defendants, 
Hughs, and Sibbet, and Jones, are made defendants, because 
they are the holders of negotiable paper given by the complain- 
ant to Snowden, and negotiated by him to the other defendants 
and who have instituted suit thereon against the complainant. 
In the decree rendered in the Court below, provision is made for 
the payment of Hughs’s demand, but the suits of Sibbet and 
Jones are perpetually enjoined. Sibbet and Jones, in their an- 
swers, deny most positively all knowledge of the consideration 
of the notes and draft, as well as any notice thereof, or of any 
just or equitable defence to the same by Snowden; that they 
were bona fide purchasers of the paper in the fair course of trade, 
and for a valuable consideration, and there is no evidence fur- 
nished by the record had on the trial, which in our judgment is 
sufficient to show, that Sibbet and Jones were not bona fide hold- 
ers of the notes and draft, and entitled to be protected in a Court 
of Equity. The general rule is, that the holder of negotiable pa- 
per is presumed to be, prima facie, a bona fide holder, for a valua- 
ble consideration, and that he is not bound to establish that he 
has given any value for it, until the other party has established 
the want, or failure, or illegality of the consideration, or that the 
note had been lost or stolen, before it came to the possession of 
the holder. Story on Promisory notes, 220, section 196. Swift vs. 
Tyson, 16 Peters, Rep.1. The only evidence which the complai- 
nant relied on, is the testimony of Robinson, who states, that in 
October, 1843, Nell told Sibbet and Jones, that he would not pay 
any note made by him for the boat Viola. Whether this infor- 
mation was communicated to them before they became the hold- 
ers of the paper, or afterwards, the record is silent. The pre- 
sumption is, however, that they were the holders of the paper at 
the time, or why notify them, he would pay it. The discretion 
of the Court below was, in our judgment, properly exercised, in 
granting the new trial, and we take pleasure in affirming it. 
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No. 2.—Robsert C. Farn, plaintiff in error, vs. James C. Gartu- 
ricut, defendant in error. 


[1.] A demise in Ejectment cannot be stricken out, because the name of the les- 
sor is used against his consent, if the plaintiff offers to indemnify him against 
all liability to loss or dainages, and if the use of his name he necessary to the 
assertion of the plaintiff's rights. 

2,] A brings ejectment for land and holds B’s deed, as part of his chain of ti- 
tle. B is offered as a witness for the defendant, and is examined upon his voir 
dire,and says that he never made tne deed under which the plaintiff clams—that 
he is the grantee from the State, and kas never sold the Jand to amy one but 
to the detendant—that he contracted to se]l it to him, and took his notes for 
the purchase money, which he still holds, and gave him his bond for titles 
tu be made when the purchase money was paid. Held, that B is an in- 
competent witness for the defendant. B was notified to appear and defend. 


[3.] A certified copy of the record of commissions from the Executive Office, is 
the highest and best evidence of the fact that one who appears, from his acts, 
to have been a Justice of the Peace in a given county, during a particular 
time, was nota Justice of the Peace during that time. 


[4.] A person who enters into possession of land, under a contract of purchase, 
with bond for titles when the purchase money is paid, is in possession under 
color of title, and his possession is adverse, although he has not paid the pur- 
chase money. 


Ejectment, in Marion Superior Court. Tried before Judge 
AvexanperR, May Term, 1848. 


The facts necessary to understand the decision of the Court, 
are embraced within it. 


Hitz & Scort, for plaintiff in error. 


Worre tt, for defendant, cited, 4 Term R. 366. 2 Stark. Ev. 
238. 1 Phil. 226. 1 Cranch, 117. 8 Cow. 611. 4 John. 140. 


By the Court—Nisset, J. delivering the opinion. 


[1.] This was an action of ejectment. Two demises were laid 
in the declaration. One from Guilford Pullen, and the other from 
Robert C. Fain. Pullen, wpon the trial of the cause upon the ap- 
peal, came into Court, and moved that his name, as lessor to the 
plaintiff, be stricken from the declaration, averring that it had 
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been inserted without his consent. The plaintiff objected, ten- 
dering to him such indemnity against liability in open Court, as 
the Court might direct ; and informing the Court that a deed 
from him was a material link in his title: which deed was pro- 
duced. The Court ordered his name to be stricken, and thus 
fell the demise to plaintiff, from him. This decision being ex- 
cepted to, is assigned for error. Without the offer of indemnity, 
this individual, we think, could not be retained as a party to this 
suit, against his will, with it—he could. No man has the right to 
use the name of a citizen without his consent, in such way as. 
will subject him to loss or damage. This lessor, by being made 
a party, would be subjected to liability to costs. We know of 
no valid objection, as a general rule, to the use of a name, when 
that use is necessary or material to the successful prosecution of 
a party’s rights, but the one suggested. If that is obviated by a 
sufficient indemnity, such as in the judgment of the Court will 
protect the individual from loss, such as was here tendered, then 
there can be no objection. I do not say that the name of a per- 
son may be used capriciously, in a case where it is. not material 
for the assertion of the party’s rights, or in cases where he is 
made a party merely to defeat the adversary ; as where he is a ma- 
terial and competent witness for the adverse party, even if in- 
demnity is offered. But that, where it is apparent to the Court, 
that the use of a person’s name is important to the rights of a 
party ; and such person is sufficiently indemnified, it is right and 
proper that he be made and retained a party. A contrary rule 
would preclude resort altogether, to a Court of Law, for the pur- 
pose of enforcing instruments not negotiable, and choses in action. 
A very numerous and very important class of persons—the as- 
signees of choses in action, would be without a remedy in a Court 
of Law. I do not know that it has ever been questioned, that 
the person holding the legal title to choses in action, may be 
made a party by the assignee, for the purpose of collecting them. 

There is a brief dictum of Spencer, J. in a case read from New 
York, to the effect, that the name of a lessor in ejectment, used 
without his consent may be stricken out. There he was held a 
competent witness, if not a party for the defendant; he was not in- 
demnified, and it did not appear that his name was necessary for 
plaintiff’s recovery. No motion was made—no judgment had. 
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If it were an analagous case to this, we would not hesitate to 


overrule it. 

|2.] After striking the name of the lessor Pullen, he was ten- 
dered as a witness for the defendant. Being objected to, he was 
sworn on his voir dire, and stated that he had never executed the 
deed to the land under which the plaintiff claimed ; that he was the 
grantee from the State, and had never sold the land but once ; 
that he had sold it to the defendant, and had taken his notes for 
the purchase money, which he still held unpaid, and that he had 
given to him his bond for good and sufficient warranty titles, when 
the purchase money was paid; that he had been notified by the 
defendant to appear and defend the suit, and was then in Court 
for that purpose; and that he would not be in any event liable 
over to the plaintiff, on the deed which he held. The Court ad- 
mitted him, and that is assigned also for error. 

Pullen was clearly an incompetent witness, upon the ground of 
interest. He was called to support the defendant’s title claiming 
under him. He had been vouched. It was his interest to defeat 
the plaintiff’s recovery, because, if the plaintiff succeeded, he 
would be liable over to the defendant, upon his contract with him 
for the sale of the land. He was under bond to him, to execute to 
him good and sufficient warrantee titles. He occupied the position 
of a grantor to the defendant. The judgment of recovery for the 
plaintiff, could be used as evidence against him in a future suit, 
by the defendant agatnst him, on his bond; or in defence of a 
suit by him on the notes for the purchase money. “ Where the 
interest (says Mr. Greenleaf) of the witness arises from liability 
over, it is sufficient that he is bound to indemnify the party call- 
ing him, against the consequences of some fact essential to the 
judgment. It is not necessary that there should be an engage- 
ment to indemnify him generally against the judgment itself, 
though this is substantially involved in the other; for a covenant 
of indemnity against a particular fact, essential to the judgment, 
is in effect a covenant of indemnity against such a judgment. 
Thus the warrantor of title to the property which is in dispute, 
is generally incompetent as a witness for his vendee, in an action 
concerning the title. And it makes no difference in what man- 
ner the liability arises, nor whether the property is real or per- 
sonal. If the title is in controversy, the person who is bound to 
make it good to one of the litigating parties, against the claim of 
the other, is identified in interest with that party, and therefore, 
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cannot testify in his favor.’ 1 Green, Evid. 466, 467. Serle vs. 
Serle, 2 Rols. Ab. 685. 21 Viner Ab. 362, lit. Trial G. ff. 
pl.1. Steers vs. Carwardine, 8, 6,and p. 670. 1 Stra, 445. 4 
Mass.441. 4 Watts. 308. 3 Pick. 460. 14 Mass. 245. 3 
Pick. 284. 5 Green, 450. 

If a vendor sell without covenant of warranty, or restricted to 
claims set up under himself, he is a competent witness for his 
vendee. Last authorities. The obligation of the bond in this 
case, is to make the defendant good and sufficient warranty titles, 
which is equivalent in its extent to a general covenant of war- 
ranty. The title to the land is a fact in issue; in this suit its 
object is to try the title. It is against the loss of the title, that 
the bond is designed to protect the defendant. It is very clear 
that the witness is interested—if he by his testimony defeats the 
plaintiff’s recovery, he loses nothing; if he does not, he is liable 
to the defendant. If the effect of a judgment is to render him 
liable to costs only, he is incompetent, ( Lewis vs. Peake, 7. 
Taunt. 153,) where he has been called upon to defend. To dis- 
qualify, the liability must be immediate—it must spring directly 
out of the judgment. Here it is immediate. Clark vs. Lucas, 
M. § Ry. 32. Briggs rs. Crick, 5 Hsp.99. Martin vs. Keliy, 1 
Stew. Alab. R. 198. Nor is it necessary that the warranty be 
express—an implied warranty will disqualify. Hurmance vs. Ver- 
nory, 6 Johns. R. 5, Hale vs. Smith, 6 Greenleaf, 416. Baz- 
ter vs. Graham, 5 Watts, 418, Ithas been ruled, that one who has 
put the defendant in ejectment into possession under a contract 
to sell and convey, is not a competent witness for the defendant, 
and that is precisely this case. Jackson, ex. dem. Roosevelt, vs. 
Stackhouse, 1 Cowen’s R. 122. 

See farther upon the general proposition that a vendor is not 
competent to support the title ot his vendee, when under a gen- 
eral covenant of warranty. Swift vs. Dean, 6 Johns. R. 523. 
3 Wend. 240. 

In reply, it may be said that the witness had made a deed, un- 
der which the plaintiff claimed as part of his chain of title, and if 
the plaintiff fails in the action, he will be also liable to him, and 
therefore his interest is balanced and he is a competent witness. 
The answer is, that the witness was sworn on his voir dire, and 
stated that he had never made a deed to the plaintiff, and for the 
purpose of determining his competency, that statement, it being 

VOL. V. 2 
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uncontroverted, must be taken as true. The question, therefore, 
is the same as it would be, if the plaintiff made no pretence of 
having such a deed. The statements of the witness, on his voir 
dire, ave addressed to the Court—who is to determine his inter- 
est from the facts stated. He is a competent witness to prove 
whether he is or not interested. His voir direis for that precise 
purpose. And if the witness is not impeached by the record—by 
any thing judicially apparent tothe Court—for the purpose of 
passing upon his competency, his statements must be taken to be 
true. Otherwise, the whole object of the vorr dire examination 
would be defeated. Here the deed is before the Court, appa- 
rently in due form executed and recorded—the witness who ap- 
pears to have executed it, denies that fact. Which shall the 
Court believe, the witness on his oath, unimpeached, or the deed 
which that oath denies? About this I apprehend there can be 
but little doubt. 1 Green. Ewid. sects. 422--3. Abrahams vs. Bunn, 
4 Burrow, 2256. Butler vs Carver, 2 Starkie, R. 433. 15 
East, 37. Butchers Company vs. Jones,1 Esp. 160. 7 Green. 
51. 1 C.§P. 73, 8 C.§ P. 97. 2 P. & D. 538. 1 Gill 
§ J. 366. 3 Pick. 435. 

We think, therefore, that the Court erred in admitting Mr. 
Pullen as a wituess. 

[3.] The deed before referred to, from Guilford Pullen, pur- 
ported tobe attested by one Ray, andalso by Charles Fields, a 
Justice of the Peace, and farther, appeared to have been executed 
in the county of Walton. To proveit a forgery, the defendant of- 
fered in evidence, the testimony of persons resident in said coun- 
ty, at the time it appeared to be executed, ¢o prove that at that 
time there was no person acting as Justice of the Peace 
in that county by the name of Charles Fields. It was objected to 
upon the ground, that by law, Magistrates are duly commission- 
ed by the Governor, for the several districts and counties of the 
State, and that by law, a record of the commissions is required 
to be kept in the proper office at the seat of Government. And 
that to prove that there was no such Magistrate in the county of 
Walton at that time, it was necessary to produce a certified copy 
of the record of commissions, showing that he was not commis- 
sioned, as the highest and best evidence, The evidence was ad- 
mitted, and that is also claimed to be error. 

No person is a Justice of the Peace in this State, unless he is 
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duly commissioned by the Governor as such; and a record of 
commissions, is by law, kept in the proper office at the seat of 
Government. As these things are required to be done by law, 
the Court will presume that the officers of the Government do 
their duty, and, therefore, that Justices of the Peace are commis- 
sioned, and that there is a record of such commissions. This re- 
cord is accessible to parties, and transcripts may be duly cer- 
tified. 

That Charles Fields was a Justice of the Peace in the county 
of Walton, when he attested this deed, is proven prima facie, by 
his official attestation as such. In the case of all public officers, 
it is not necessary, in the first instance, to produce their commis- 
sions; proof of their acts in their public capacity is enough. 1 
Phillip’s Evid. 226. By Buller, J.in Berryman vs. Wise, 4 T. R. 
366. Leach’s Crown Cases, 585, Lessce of Willink vs. Miles, 1 Pe- 
ters C. C. R. 429. 

It is to rebutthis prima facie evidence, that this proofis offered ; 
and it is contended, that in as much as the official character of 
Mr. Charles Fields, J. P. can be proved by his acts, that Mr. 
Charles Fields’s want of official character can be proved by testi- 
mony, that he did zot act in that character. I do not think that 
this follows in this case. Is the knowledge of persons resident 
in that county, at the time of the execution of the deed, to be pre- 
sumed to be so accurate, and su general, as not to admit of the 
fact that such a man as Charvles Fields acted as a Justice of the 
Peace therein, without their knowing it? I admit that the prob- 
abilities are against the fact being so, without well informed, ob- 
serving men, connected by official or professional position with 
the people, knowing it. And yet, sucha thing is possible. The 
negative testimony offered does not amount to demonstrative cer- 
tainty. Whereas, this is one of the few cases, where the record 
from the Executive office will demonstrate, with absolute certain- 
ty, a negative, to wit: if the fact be so, that Charles Fields was 
not a Justice of the Peace tor that county, at the time he signed 
this deed. In legal contemplation, and in fact, he was no Magis. 
trate unless he was in commission for that year—if he was com 
missioned, it is in legal contemplation true, that his commission 
was recorded. The record will, therefore, show that he was ac- 
ting as a Magistrate if the fact be so, and with equal verity that 
he was not, if the fact be so. The record is the highest evidence, 
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both in its iaiiais 1, -it + bei sing record evidence, pears: in the iin 
of its demonstrative power; for if it does not show that he was 
a Magistrate, the ialimoniis is irresistible, that he was not a Magis- 
trate. So we think the Court erred in this particular also. 

It is suggested that this man’s attestation is good, although he 
was not a Justice of the Peace for Walton county, for in that 
event, the inference is, that he was a Justice of the Peace for 
some other county. This idea goes upon the assumption that 
the official acts of Justices of the Peace are valid out of the coun- 
ty for which they are elected and commissioned. Their election, 
commission and official oath,confine their official powers to the coun- 
in which they are elected. It has been held that marriages, sol- 
emnised out side of the jurisdictional and official limits of a Mag- 
istrate, are valid. Perhaps so, and if so, upon grounds wholly ir- 
respective of the official powers of the Magistrate. See 2 Kent’s 
Com. 87 to 93, and notes. 

[4.] The defendant relied upon the statute of limitations. The 
Court instructed the jury, that a bond for titles, conditioned to 
make them when the purchase money was paid, is color of title, 
and that possession under such a contract is adverse. This de- 
cision is also brought up for our revision, and we affirm it. 

In the numerous decisions which this Court has been called to 
makes in cases growing out of our statute of limitations, we have 
assumed, as the basis of those decisions, that is intended to be, and 
that we will make it, in Georgia, @ statute of repose. We look 
upon it as a highly beneficial statute, and in its effects calcula- 
ted to quiet titles, suppress litigation, promote confidence in the 
tenure of property, aud advance all the interests of commerce.— 
Its policy is that of an antz-litigating jubilee, (as to lands,) once 
in seven years. ‘There is no hardskip in this policy. Let it be 
distinctly understood throughout the community, that he who has 
a claim to land, must assert it within seven years from its accru- 
al or lose it, and it is not to be apprehended that many rights 
will be lost for want of diligence. And it is not in fact any in- 
justice to require such diligence. He who has a claim to land, 
withthe means of enforcement at his command, and no impediment 
in his way, yet, who slumbers over it for seven years, permitting 
his neighbor to improve it by expenditure in the meantime, res- 
ting with confidence upon the title which he holds, deserves to 
lose it. Ifthe statute, in its fair and just import, is enforced, and 
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it is well understood that it will be, it is obvious that it will give 
encouragement to labor, and particularly to agricultural enter- 
prize. We are not disposed to improve land, over our title to which 
nangs au undefined, yet threatening cloud. The prosperity of 
our young and growing country, depends as much as upon any 
thing else, upon the encouragement which the general law holds 
out to industry; and upon the repose which it gives to land ti- 
tles. This reasoning cannot be applied to the defendant and 
his title; for to him the law opens its Courts of Justice, and 
invites him and warns him to enter, and the door is kept wide 
open for a reasonab!e length of time. He is not in possession, and 
in danger of losing the fruits of his labor in improving his land. 
These considerations are sanctioned by high authority. See Bell 
vs. Morrison, 1 Peters, 360. McClung vs. Silliman, 3 Peters, 270. 
Bradstreet vs. Huntington, 5 Peters, 407. 

Hence we have disregarded some of those subtle distinctions 
and unreasonable exceptions to the statute, to be found pro- 
fusely scattered through the English and American books. Ex- 
ceptions which learned and good men in both countries have not 
ceased to regret, and which they have sustained, not because com- 
mended to their approval for their equity, expediency, or reas- 
onableness, but from a disposition so prevalent (and I will add so 
praiseworthy) in Courts, to adhere to authority. Our own State 
having had, until recently, no Court so organized as to give for 
the State, an authoritative construction of her statutes, we are 
not hedged in by State decisions and usages, and feel free to give 
to the statute a construction in accordance with the original in- 
tent. These things premised, it is due to candor to say, that 
the weight of authority isagainst the decision we now make—that 
is to say, the weight of authority is against the position, that one 
entering upon land under an executory contract, when the consid- 
eration money is not paid, acquires an adverse possession, which 
time will mature into a good title, A contract for the sale of land 
by notes for the purchase money and bond, conditioned to make 
titles when the purchase money is paid, has not been usually 
held color of title until the purchase money is paid. We think 
upon principle it is, and that such principles have been settled in 
the books, as will upon the score of authority justify our opinion. 
According to the case before me, the contest is not between the 
defendant and his vendor. He does not plead the statute against 
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a claim or right set up by his vendor to the Jend—nor is the con- 
test between the defendant who has come into possession under 
an executory contract, and the assignee of that contract from the 
vendor, with, at the same time, a deed from the assignor. But, 
according to the case made, Pullen was the grantee from the 
State, who conveyed to one by the name of Woodward, who con- 
veyed to the plaintiff Fain. Pullen also sold to the defendant, by 
the executory contract before set forth. Against Fain, who 
claims under Pullen, the defendant pleads the statute, Pullen 
being still the holder of the notes for the purchase money unpaid. 
There was no assignment of the interest in this contract, to Wood- 
ward by Pullen. 

(This statement assumes that the deed from Prilen to Wood- 
ward was genuine, a fact controverted on the trial.) These 
things are important to be borne in mind. 

It is agreed, that if the title under which the defendant entered, 
be ever so defective, the possession is notwithstanding adverse — 
It does not depend upon the soundness of the title. So if a 
grantee enter under a deed not executed in conformity to 
law, believing the title to be good, his possession is adverse. 
Sumner vs. Stephens, 6 Metc. 337. 2 Ibid, 32. 3 Ibid, 91. 16 
Serg. § Raw. 214. Jackson vs. Todd, 2 Cow. N. Y. R.183. 
Jackson vs. Sharp, 9 John. R. 162. 12 Ibid, 365. 16 Ibid, 293. 
Ewing vs. Burnet, 8 Peters,41. Angel on Limi. 435. 4 Georgia 
Reports, 115. 

In Panlet vs. Clark, the Supreme Court held, that possession 
may be adverse and constitute a bar, even when ouster is in 
terms repelled, and not to be presumed from the circumstances 
of the case. 4 Peters, 504. 

In Bradstreet vs. Huntington, the same Court says: “ Wher- 
ever the proof is that one in possession holds for himself to the 
exclusion of all others, the possession so held, is adverse to all 
others, whatever relation in interest and privity he may stand in 
to others. This doctrine is held in reference to lessors, mortga- 
gors, trustees, and tenants incommon. Willison vs. Watkins, 3 
Peters, 53. 5 Peters, 439. Ifthe quo animo, the mind of the ten- 
ant, is to hold the property as his own, against the claim of oth- 

ers, which mind will be ascertained by proof, these cases make 
the possession adverse, even though there be privity between 
himself and others. Whatever may be said of the technical dis- 
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tinctions which fix and determine the character of an executory 
contract like this, in point of fact the tenant entered upon the 
property with intent to hold it. We shall see farther as to 
the character of this contract anon. 

So one entering under a void devise, is protected by the stat- 
ute against the heirs. 16 Peters, 455. 6 Munf. 355. 1 Wheat. 
479. 

So also, one entering and claiming title to land, under a parol 
gift only, holds adverse possession. Sumner vs. Stephens, 6 Met. 
337. 5 Ibid, 469. 

It is to show generally, by these authorities, that the statute 
will protect against the legal title, still retained and outstanding 
in the vendor, that I refer to them; and that in this case it does 
not follow, because, by the contract the legal title is retained by 
defendant’s vendor, that the possession is not adverse. 

What are the respective rights and obligations of the parties to 
this contract? In Equity the vendor, as to the land, is the trustee 
of the vendee, and the vendee is the trustee of the vendor, as to 
the purchase money. Ath. R.572. 1 Ch. Cas. 39. 6 John. Ch. 
Rk. 398. Either party may go into Equity and have the contract 
executed, and the same equities subsist between the parties, ei- 
ther of them, and assignees or purchasers with notice. 10 Moll. 
518. 2 Eq. Cas, Ab. 32. Pl. 43. 2 Vesey, Jr. 437. 16 Vesey, 
249. 17 Vesey, 433, SC. 6 John. Ch. R. 398. 

Upon payment of the money, the purchaser may compel the 
vendor to convey. So also, his assignee. So the vendor has a 
lien upon the land for the purchase money, which he can assert 
in Equity against the vendee and purchasers from him. The 
vendor, no doubt, too, may maintain ejectment, within the stat- 
utory term, against the vendee, and it has been held that the ven- 
dee has such interest in the land, as may be seized and sold un- 
der execution. 18 John. R. 97. 3 Caine’s R.188. 7 John. R. 
206. Upon this point the authorities are in conflict. 17 John. 
R. 331. 

Although by this contract the title never passed to the purcha- 
ser, yet in Equity, by virtue of the agreement, the estate was in the 
vendee, and was in him transmissible by descent and devisable by 
will. Ch. Kent in Champion vs. Brown, 6 John. Ch. R. 398. 

Now ifthe purchaser has an equitable estate in the land, he bas« 
the power to enforce his contract in Equity against the vendozand. 
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his assignees and purchasers from him. The power to assign the 
interest in the contract, it would seem to be but reasonable, that 
the possession of the land, under rights in Equity, should be as good 
against the vendor, as possession under any other color of title. 
The reasoning against it is rather technical; it is mainly this, that 
he holds in subserviency to the legal title in the vendor. The re- 
ply is, that the title, by the contract, is retained as a security for 
the money, which security he can enforce at Law, and he is as 
much bound to enforce it within the time prescribed by the stat- 
ute, as any demandant would be bound to assert his claim against 
an adverse possession. If he fails to do so, the statute estops him. 
The title is reserved for no other purpose but as security. The 
vendee is let into possession as owner, subject only to the vendor’s 
reclamation upon the land, for purchase money unpaid. The 
question whether, in Equity, the vendor may not enforce his lien 
upon the land, after the bar of the statute, is a different question, 
which I will not discuss. The question here is, can the vendor 
recover upon his naked legal title, after the statute has run the 
whole term? Ought he, upon the principle upon which the stat- 
ute goes, of diligence for a term of years as to one party, and re. 
pose afterwards as to the other ? 

The question, however, made by this record, is not whether the 
contract would create a color of title, and an adverse possession 
against the vendor in behalf of his vendee; nor is it between that 
vendee and the assignee of the vendor’s interest in the contract, 
who may be, at the same time, the purchaser of the legal titte. But 
it is between the vendee and a stranger to the contract, who has 
none of the equities against him, which his vendor has, who holds 
ne notes for the purchase money, and therefore, no lien upon the 
land and no right of reclamation upon it. His relation to the de- 
fendant is very different from what the vendor’s would be, were 
he sueing for the land. This distinction seems to have had great 
weight with the Court in the great cases in Pennsylvania, grow- 
ing out of the sale by executory contract, of the proprietary lands 
of that State. It was held that the limitation act of that State 
did not apply to actions of ejectment brought to enforce the pay- 
ment of the purchase money. The Court seemed to consider 
that it was agreed between the parties, that the land should be a 
security for any length of time for the purchase money. The in- 
ference is that the statute was no bar for that purpose only, and 
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that it would be to a stranger to that contract, although he might 
claim title from the defendant’s vendor. Kirk vs. Smith, 9 
Wheat. 244. Angel on Limi. 438. 

The language of our Statute is broad enough to comprehend 
this and every other suit, or action, or writ. It seems to have no 
reference to the relations of the parties, except in the exceptions 
named, It says not one word about adverse possession or color 
of title. It lays a plain burden upon the plaintiff, and prescribes 
tohim a plain duty. It intends, in al cases of right or claim of 
title, to require the claimant to assert his remedy within the time 
prescribed, at the peril of having that remedy barred. Its lan- 
guage is to the effect, that, no suit or action of any kind, shall be 
brought for land, no matter upon what right or claim origina- 
ting, after seven years from the accrual of such right or claim. 
It is particular in its specification of some remedies, and then in 
all comprehending terms, excludes every possible remedy by suit, 
unless brought within the limited time. And as if intensely anx- 
ious that there shouid be no misapprehension of its meaning, it de- 
signates the causes of action upon which suit or action may arise, 
in such terms as must include all. For it bars all writs, suits or 
actions whatsoever, which may be sued or brought, “ by occasion 
or means of any title or cause” of action. It intends, not only to 
bar suits for the quieting of titles to lands; but suits brought up- 
on any cause of action. This last specification embraces this case : 
It may be said that this is nota suit, really to try titles—or would 
not be if defendaut’s vendor were sueing—but a suit to enforce a 
security. Beit so. The action is founded on some cause, and 
by the Statute, such an action is barred. Again, the act, not con- 
tent with declaring that suits shall be brought within seven years, 
in addition, declares that they shall be brought “at no time after 
seven years.” It is in the following words: “ Be it enacted, that 
all writs of formedon in descender, formedon in remainder and 
formedon in reverter of any lands, tenements or hereditaments, 
or any other writ, suit or action, whatsoever, at any time hereafter 
to be sued or brought by occasion or means of any title, or cause 
heretofore accrued, happened or fallen, or which may hereafter 
descend, happen or fall, shall be sued and taken within seven 
years next after the passing of this Act, or after the title and 
cause of action shall or may descend, or accrue to the same, and 
at no time after the suid seven years.’ The Actthen proceeds to 
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limit the right of entry and to specify exceptions. Prince, 573, 4. 

Any plain, sensible man, it seems to me, looking at this Stat- 
ute for the first time, and applying its provisions to the case be- 
fore me, would say at once, that the plaintiff having a title to the 
land in question, was bound to bring his action for it within sev- 
en years from its accrual—that the question could not arise under 
the Statute, whether the defendant’s possession was adverse or 
not—but that the only question that could arise, is, has the plain- 
tiff used the diligence on his part which is required of him? 
Learned men, long ago, have laid the fact of diligence at the foun- 
dation of the acts of limitation. Thus Lord Coke says, comment- 
ing upon the acts of limitation prior to the Statute 32 Henry VIIL: 
“Many suits, troubles and inconveniences did arise, and_there- 
fore, a more direct and commodious course was taken, which 
was to endure forever, and calculated so to impose diligence on, and 
vigilance in him that was to bring his action, as that by one con- 
stant law, certain limitations might save both for the time pres- 
ent and forall times to come.” 2 Inst. 95. Stovy’s Conf. of 
Laws, 482. It.is true, however, that the Courts have contrived 
to put the question of diligence very much out of view, as the 
criterion of judgment on acts of limitation, and for it, have sub- 
stituted a question as to the quo modo and the quo animo, in 
which the defendant acquired his possession. Much of the learn- 
ing found in the books in relation to limitations, is highly benefi- 
cial, and many of the rules which have grown up by judicial ac- 
tion, under the Statutes in England and in this country, are salu- 
tary and necessary. Yet it becomes even our humility to say, 
that many of the exceptions to the operation of the Statute, 
which the Courtsin Great Britain have engrafted upon it, and 
the subtle distinctions by which they have been sustained, are al- 
ien to the original policy of the Statute, violative of its spirit, and 
eminently unsuited to the condition of our country. Over and 
over again have the Judges in England and in this country, re- 
gretted these departures from the primary intent and plain mean- 
ing of the Statute. And shall we follow them, through regard 
only to authority?’ Authority which has not upon us the obliga- 
tion of law! We have not adopted either the English or Amer- 
can construction of the Statute of James. Our limitation Act was 
passed in 1767—it was a Provincial Statute—it was repealed and 
revised in 1806. Our adopting Act of 25th Feb. 1784, declares 
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that all acts and parts of acts, in force and binding upon the in- 
habitants of the Province on the 14th May, 1776, shall be in 
force in this State. It also adopted the Common Law, and such of 
the Statutes of Great Britain as were usually of force in the Pro- 
vince of Georgia. The Act of 1767 was one of the Provincial 
Statutes adopted in 1784. It was not of force in the Colony as a 
British Statute, but prepriore vigore derived from the Provincial 
Legislatare. We did not, therefore, adopt the constructions of 
its British prototype. Whatever constructions were made in 
the Province, of the Act 1767,may be considered as binding upon 
this Court—what they were, our records do not show. And (as I 
before stated) inasmuch as prior to the organization of this Court, 
there was no Court in this State so organized as to give a uni- 
form and authoritative construction of our Statutes; we feel at 
liberty—nay more—/nvoked to establish a construction of our act 
of limitations, according to our best judgment of its primary 
meaning and object. We will return to its plain meaning, not 
at the same time disregarding many, very many consistent and 
salutary rules that have grown up under it; believing with the 
learned Judge Dorsey of Maryland, where, remarking upon the 
limitation Act of his own State, “that this is not the epoch when 
that salutary protection which the Legislature has wisely thrown 
around us, as a safeguard against fraud and oppression, should 
be frittered away by Judicial refinements and subtle exceptions, 
that never entered into the contemplation of its enlightened fra- 
mers.” Green, Executor, vs. Johnson et uz. 3 Gill & Johns. R. 
394, 

The question whether an executory contract is color of title, 
and made the possession adverse, was ably discussed before the 
Court of Errors of the State of New York, and the principles 
there settled, go very far to sustain the decision we now make. 
One of the questions discussed in that case,was whether a possession 
under a paper writing, was adverse? The paper writing pur- 
ported to be a permission from McKay tothe elder La Frombois, 
to take two lots of land in his seigniory on Lake Champlain, and to 
settle himself thereon, and a promise, that when the conveyances 
of the lots should be made, (for one of which he should pay no 
rent, only one of acknowledgment, in case the lot of land he 
should take should be required to establish the domain,) he would 
replace to him as much improved land, as might be found on the 
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two lots. ‘The possession began under this contract. Itwas ex- 
ecutory—no deed was proven to have passed. Chancellor Jones 
said: “The writing produced, admitting it to be simply a con- 
tract for conveyance, is in accordance with the possession held, 
and the claim of title underit. His entire confidence in his title, 
and his reliance upon its sufficiency to protect his possession, and 
the assertion of his rights under it, agaiust the claim of the pro- 
ptietors under the patent, are decisive of his own opinion and 
belief of the validity of his title. It was an express agreement, 
by a person claiming to have the right to contract for the dispo- 
sal of the land, to convey to him the lot he should locate, when 
conveyances were to be given; and an agreement that he should 
enter into immediate possession, and hold the premises thus con- 
tracted to be conveyed to him, without rent, until the convey- 
ance should be given. Under such an agreement, reduced to 
writing, and followed by possession and improvements, the de- 
fendant acquired a title in equity to the land; if McKay, the 
party contracting to convey, had at the time, or afterwards, ac- 
quired the right or power to perform his agreement. It was a 
contract which equity would have enforced the performance of, 
and the right of La F’rombois under it was the more perfect and 
stable, as the consideration had been already paid or satisfied by 
him to McKay, and there was nothing farther to be done by 
him to entitle him to a conveyance of the legaltitle. Hence, it 
probably was, that he insisted so firmly and peremptorily upon 
his absolute right to the land, and put his claim to it upon the 
ground of title; doubtless, resting upon some subsequent con- 
veyance in execution of the agreement, or considering his con- 
tract tantamount to a deed. It does not expressly appear that 
he ever obtained an actual conveyance for the lot; buthe had an 
agreement which entitled him to adeed. He may have been in 
possession of some farther muniments, which, in the conflagra- 
tion of his house by the enemy, or from some other cause, were 
lost or destroyed. But, suppose the contract to have been his 
only title, it was an absolute engagement of a person assuming to 
be owner, to give him a deed of conveyance.” After some far- 
ther remarks, Chancellor Jones added, “ Then had not La From- 
bois, from the time of his entry until his death, the greatest rea- 
son to believe that the title which he held, under McKay, wheth- 
er that title was legal or equitable was valid in law, and gave 
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full protection to his possession, and improvements? And if he 
had reason to believe, and did believe that his title was good, as 
he must be presumed to have entered under that title, his posses- 
sion having continued for twenty-six years after his return to his 
home, after the close of the revolutionary war, must bar a legal 
recovery by the plaintiff, admitting them to have the legal title, 
in this form of action.” La Frombois vs. Jackson, 8 Cowen R. 
597, 598. 

In Moorevs. Webb, 2 B. Munroe’s R. 283, it is held, that though 
one enter under an executory contract of purchase, and such 
entry in its legal character is a tenancy at will, yet, such an one 
may hold adversely in fact. The cases are numerous that settle, 
that when one enters under an executory contract, and the con- 
sideration is paid, the possession is adverse, although no deed has 
been given. See Angel on Limitations, 437. 5 Metcalf R.173. 
12 John. 491. 

The case of Hunter vs. Persons was, in principle, the same 
with this, and I consider, fully sustains the view we take of 
it. There A contracted to purchase lands of B, and paid part of 
the purchase money, but titles never were made. A gave the 
land to his son C, who went into possession; and it was held that 
C’s possession was adverse, both to A & B. Inthe case before 
us, none of the consideration was paid ; in that,a part remained 
unpaid. If any was unpaid, the cases are analagous. 2 Baily, 
S.C. R. 59. 

Upon a fair construction of our own Statute, as applicable to 
this case, and upon the principles and authorities stated and re- 
ferred to, we are constrained to sustain the decision of the 
Court below, upon the plea of the Statute of Limitations. 
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No. 3—Wituiam WELLs, and others, plaintiffs in error, vs. C, 
B. Srranee, defendant. 


[1.] A bill filed for a general account and settlement of a copartnership, may 
embrace every object necessary to the complete adjustment of the concern, 
without being demurrable for multifariousness. 

[2.] It is not now necessary that a bill for an account should contain an offer by 
the complainant, to pay the balance, if found against him. 

[3.] All persons interested in the decree to be rendered, should be made parties 
to the bill, that the Court may do complete justice, and that future litigation 
may be prevented. 


In Equity in Marion Superior Court. Demurrer. Decided 
by Judge ALexanper, May Term, 1848. 


This was a bill brought in the Superior Court of Marion coun- 
ty, by the defendant in error against the plaintiffs in error, for an 
account of and concerning the village Hall built in the town of 
Tazewell, under articles of agreement and co-partnership in wri- 
ting, and seeks— 

1st. A general settlement and account. 

2d. The perpetual injunction of a certain cause of ejectment, 
wherein judgment had been recovered against the defendant in 
error, while in the possession of the Hall as the treasurer, agent 
and terant of the company, so far as to restrain the collection of 
the fi. fa. founded on the judgment for “ mesne profits ;” the pos- 
session having been abandoned by him, till he can have an ac- 
count. 

3d. For specific performance of a part of the said partnership 
agreement, to wit: the payment up of the balance of the stock 
due and unpaid by certain of the stockholders, and the convey- 
ance of the title alleged to have been fraudulently obtained by 
one of the company, Wm, Wells, or that he be considered as hold- 
ing the same as trustee for the benefit of the company. 

At the first term of the said Superior Court, the plaintiffs in 
error, by their solicitors, moved their general demurrer ; speci- 
fying, however, certain grounds as more especially relied on, viz: 

ist. That the complainant is too late in asking equitable relief 
after a judgment at Law. 
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2d. Because said bill is multifarious. 
3d. Because of want of proper parties; two of the stockhold- 


ers not being made parties. 

4th. Because said complainant does not offer to do equity in said 
bill. 

5th. Because it is no where alleged in said bill, that the parties 
are insolvent, or that an irreparable injury will accrue by the col- 


lection of said fi. fa. 


The facts are more fully stated in the opinion of the Court. 


Worrit & Hint, for plaintiffs in error. 
’ 


This bill is multifarious, because it is for a specific performance, 
in which all the defendants should of right be complainants, ex- 
cept the Wilchers and Wells; and because it is for an account 
of partnership dealings, in which two of the Wilchers have no in- 
terest. In the one case, Wilcher and others are taxed with de- 
lay and costs, in relation to a matter in which they have nointerest ; 
and in the other, defendants are deprived of their right of being 
complainants and properly conducting their case. Story Eq. Pl. 
224, 225, 226, 227, 228—from section 271 to section 277, inclusive. 
2 Kelly, 419. 

2d. A want of proper parties. It is true the bill states that the 
company let them off, but the bill does not allege their assent. 
They have a right to be heard. 

3d. Strange admits that he owes the rent, and admits that Wells 
has paid for the premises, and does not offer to pay the one or to 
allow the other. He who asks equity, must do equity. 1 Story 
Eq. 77. Story Eq. Pl. 404. 

4th. Under the above stated facts, complainant asks an injunc- 
tion, without stating a solitary reason for it, neither the insolven- 
cy or irresponsibility of the defendant Wells. 2 Story’s Eq. 
661. 

Jones, Benning & Jones, for the defendant. 

Ist. The bill was not multifarious. The land delonged in equity 
to the partnership, because Jourdan Wilcher, Sen. having the ti- 


tle, stood by and saw his son or sons (twin) sell it to the company, 
and did not disavow their acts. 1 Story Eq. § 385. Fonb. Eg.138-9 
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And Wells bought from Wilcher, with notice of this equitable ti- 
tle. Moreover, being himself a partner, he could not, “ privately 
and behind the backs” of his co-partners, buy what the partner- 
ship had itself agreed it shoufd buy and own; sucha fraud would 
only make him hold in trust for the company. Stor. Part. §174, 
and note 5. Featherstonhaugh vs. Fenwick,17 Ves.311. And in- 
asmuch as the mesne profits, incidents of the land, which equally 
belonged to the partnership, were still in its hands by its agent or 
tenant. Strange, it was proper that they should there remain, not- 
withstanding Wells’s judgment for them, to prevent circuity of 
suit, and for other reasons. 

Now, the bill being for an account of the partnership, it was 
no more multifarious for asking for an account of one item of 
partnership property, than another. 

2d. The complainant is not too late in calling for equitable aid, 
after the judgment at Law. 

“If it be doubtful whether a Court of Law can take cogni- 
zance of the defence, and there exists no doubt of the jurisdic- 
tion of a Court of Equity, and if in sucha case a defendant at Law 
under the influence of such doubt, omit to make his defence, or 
if he bring it forward and it be overruled, under the idea that it 
is not a defence at Law, it is not granting anew trial, for a Court 
of Equity to afford relief notwithstanding the trial at law.” King 
vs. Baldwin, 17 Johns.389. Marine Ins. Co. vs. Hogeson, 7 Cr. 336, 
Bateman vs. Willoe,1 Sch.and Lef. 206. Farquharson vs. Pilch- 
er, 2 Russ. 81. 3 Danls. Ch. P. 305, 6. 2 Sto. Eq. § 887,§ 882. 

3d. The bill having stated that Jno. Wilcher and Thos. J. Ste- 
vens were among other “stockholders,” prayed subpoena against 
“the said several stockholders;” therefore, Jno. Wilcher and 
Thos. J. Stevens, are parties; but if not, they have no interest, 
having been let off from their subscriptions. 

4th. In a bill for an account, an offer to do equity is not neces- 
sary. 1 Dan. Ch. Pr. 497, 68. Colombian Gont vs. Rothschild, 
1 Sim. 94, 105. But there is no equity for Strange to offer to 
do. 

5th. Irreparable mischief is not a condition precedent to the 
right of enjoining by Courts of Equity. 3° Dan. C. Pr.305-7. 
2 Story Eq. §§ 94, 310, 946, 901. Drury Inj. 3, 206, 210, 
218, et seg. 2 Sim. 515. 7 Ves. 413. Butler and others rs. 
Durham, 2 Kelly, 420. 
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G. E. Tuomas, for defendants. 


It is not too late in a case like this, to interfere, even after a 
verdict at Law, because— 

lst. The defence could not have been made at Law, being one 
peculiar to this Court ; and may as well be made zow in this 
Court, as before verdict at Common Law. 

2d. Because it will prevent multiplicity of suits, and is one of 
those cases where the rights of the parties can better be deter- 
mined here, than in a Court of Law. See Jeremy’s Equity Ju- 
risdiction, 343, 491. 2 Pr. Wms. 425 

The billis not multifarious, for it brings no one before the Court 
but such as are interested, and seeks to involve in the issue, no fact 
which is foreign from the object of the bill, viz: the winding up 
and settling of this co-partnership. A Court of Equity will pre- 
ven! an improper act, or compe/ the perfurmance of a proper one, 
Eden on Injunc. and note 343. 1 Pr. Wms. 713. 1 Atk. 572. 

It is not multifarious, as to the allegation against the conduct of 
Wells and Wilcher combining to recover a verdict of mesne profits 
in the name of Jordan Wilcher, Sen. when in fact, the case 
Was instituted and conducted by, and inures to the benefit of 
William Welis, one of the company. 

It is not multifarious, as to the relief sought in compelling 
said Wells, who must be, and ought to be regarded, as trustee 
Jor the company to withhold the collection of said judgment and 
execution, as the same must be considered as the assets of 
the company, being the profits or rents of the hall, till all these 
matters of indebtedness are adjusted. 

“ A bill is only mu/tifarious, when it contains separate and 
distinct matters alleged by one plaintiff against the same defen- 
dant, or by the same plaintiff against several defendants, requir- 
ing distinct relief; or by several plaintiffs against one defendant, 
requiring separate relief against him.” See 2 Kelly R.419. Jer. Eq. 
Jur. 426. 449. 

In this case it is charged, that with a perfect knowledge of the 
fact of John Wilcher having pledged this lot to the company, old 
man Jordan Wilcher, Sen. stands by and sces the hall erected on it, 
before he makes any objection, or sets up any title, and that he was 
also privy to the giving of the said bond by the said Jno. M. Wil- 
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cher, to the company, and made not the slightest objection till the 
house was completed. Jeremy's Eq. Jur. 388, 389. 1 Story’s Eq. 
376, 377. 

4th. All proper partics are before the Court. If stockholders, 
they are parties; if not, they have no interest whatever. 

6th. The complainant does offer all the equity good con- 
science requires him to offer. He is willing to pay all that is 
due, and insists upon the same rule of justice and equity on final 
account and settlement; but according to the settlement contain- 
ed in the bill, which the demurrer admits to be true, the compa- 
ny are largely indebted to him, and Wells represents with him- 
self almost the entire Company, at the present time. 

7th. Nor is it necessary in a case like this, that there should be 
any allegation of the insolvency of the parties to the said fi. fa. 
and therefore, an irreparable injury must ensue. We place this 
on the ground ofits being assets and partnership funds, to which 
Wells and Wilcher have no just claim in Equity, and they in a 
Court of Law wiil reap the reward of their iniquity, to wit: the 
amount of said verdict, if not here arrested in this Court. 

8th. A demurrer will lie whereever it ¢s clear, that taking the 
charges in the bill to be true, the bill would be discharged at the 
hearing; but it must be founded on this, that it is an absolute, 
certain and clear proposition that it would be so. 1 Daniel’s Ch. 


Pr. 599. 
By the Court—Lwumrktn, J. delivering the opinion. 


In 1843, a partnership was formed by and between sundry 
persons, to build a tavern, to be called Village Hall, in the town 
of Tazewell and county of Macon in this State. In the articles 
of agreement, the amount of stock subscribed by each partner, as 
well as the mode of payment are designated, viz: whether in 
property, money or labor. Among the rest, one John Wilcher 
took two shares estimated at $200, to be paid for in three town 
lots, the numbers of which were unknown at the time, but were 
afterwards ascertained to be 1, 4 and 25. The Company was or- 
ganized by the election of officers, Charner B. Strange, one of the 
stockholders, was appointed Secretary and Treasurer, and seems 
to have acted in all things as the general agent of the concern. 
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The hotel was erected on one of the lots, subscribed by John 
Wilcher, and taken possession of by Strange, as the tenant ofthe 
Company. Strange has now filed his bill setting forth the fore- 
going facts, and stating, among other things, that he has paid out 
for the Company some five hundred dollars more than he has col- 
lected. That a large portion of the stock is yetunpaid. That an 
ejectment has been successfully prosecuted against him by one 
Jordan Wilcher, Senior, for the tavern property, and a recovery 
had, not only for the premises, but for three hundred dollars for 
mesne profits. He prays a settlement and account of the part- 
nership matters; and that in the meantime, he may be protected 
by process of injunction, against the payment of this judgment. 
He further alleges, that, notwithstanding the legal title to the tav- 
ern property was in Jordan Wilcher, Senior, the equitable 
estate was in the Company. ‘That the father had either by gift 
or sale, conveyed the lots to his son, and he avers, in support of 
this, that he was privy, in the first instance, to the fact that his son 
had subscribed three lots, as stock, and that he did not object; 
that he stood by and witnessed the construction of all the im- 
provements, and never interposed any claim; that he was know- 
ing to a certain contract, which was made by the Company with 
his sons John and Jordan Wilcher, Junior, by which they obliga- 
ted themselves to execute titles to this property, and that he ac- 
quiesced in the arrangement. ‘That after all this, he had sold the 
lots to one William Wells, one of the tavern Company, for $200, 
and had fraudulently combined with said Wells and his sons, to 
dispossess him, Strange. The bill farther charges, that Jordan 
Wilcher, Senior, agreed to make titles to the Company, provided 
they would pay him the $200, agreed to be given to his sons, on 
account of some supposed joint interest which they were sup- 
posed to have in the lots; but that the money had been tendered 
him and refused. 

At the appearance term of the bill, a demurrer was filed on va- 
rious grounds— 

1st. Because the complainant came too late to invoke equitable 
reliefagainst the judgment at Law. 

2d. The bill was multifarious. 

3d. For want of proper parties. 

4th. Complainant does not offer to do equity. 

5th. The bill does not allege that Wells and Jordan Wilcher, 
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Senior, are insolvent, and that irreparable loss would result to 
the complainant, provided the injunction is refused. 

The Court below overruled the demurrer, and we think rightly, 
on all the grounds, except as to the parties. 

[1.] The object of the bill is one, viz: the adjustment of the 
partnership ; and every thing in it, not only tends to that end, but 
is indispensable to its accomplishment. The titles to the disputed 
lots, must be settled before the partnership can be closed. And 
we apprehend, that the doctrine of “ irreparable loss,” and “ com- 
ing too late after a judgment has been rendered at Law,” have no 
application in the present case. It is not proposed to disturb the 
recovery for mesne profits ; on the contrary, it has fixed the amount 
of complainant’s liability for the use and occupation of the prem- 
ises. If, however, it should turn out upon the hearing, that this 
rent belongs to the Company, and such, unquestionably, is the 
case made by the bill, in that event it will save a circuity of ac- 
tions, to suspend its collection untila decree can be had. And if 
the title to the property should be adjudged to the Company, this 
fund should enter into the account and settlement of the partner- 
ship. Ifit should turn out that this judgment has been recovered 
inthe name of Jordan Wilcher, Senior, for the use of Wells, who 
is a debtor to the concern, it would be unreasonable and useless 
to allow the payment to be coerced, when the money must even- 
tually be refunded. F’rustra petis quod statim alteri reddere coge- 
ris, is the maxim of common sense, as well as of common justice. 

(2. But it objected that the complainant in the bill does not of- 
fer to do equity. This identical point was made in the case of the 
Columbian Government vs. Rothschild, 1 Simm. 94. The Attor- 
ney General and Mr. Pemberton, for the demurrer, argued that 
the bill should be dismissed, inasmuch as the complainant did not 
submit, as every accounting party ought to do, to pay the balance, 
ifany should be found due from him on taking theaccount. Mr. Sug- 
den, Mr. Pepys and Mr. 2. Grant, in reply, insisted that the mere 
filing of a bill for an account, enables the Court to do all justice be- 
tween the parties. The Vice-Chancellor, said “ That the Court 
had originally required that a bill for an account, should contain 
an offer, on the part of the plaintiff, to pay the balance, if found 
against him ; but that was not now considered necessary.” 

[3.] We are quite clear, however, that Thomas J. Stephens and 
John Wilcher,:two of the original stockholders, should have been 
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parties, especially the latter, who subscribed, as stock, the lots in 
litication. He is charged as being in confedeiacy with his father 
and Wells, to defraud the Company out of the titles to his prop- 
erty. Besides, he and his brother Jordan were, by agreement, 
to receive $200, upon titles being made, and this, among other 
things, is prayed to be done. 
It is true, the bill states, that both Stephens and Wilcher were 
released, as stockholders, by a resolution of the board of directors. 
3ut it does not appear that the release was ever accepted. And 
if there should be a surplus to be divided, instead of a deficiency 
to be contributed, they might desire to share their portion of the 
profits. We see no other error in the record, and on this ground 


only, recerse the judgment. 


Qe aEEeEee" 


No. 4.---Henry H. Brown, e¢ al, plaintiffs in error, rs. Martuew 
Wraieunt, defendant. 


{1.] The returns of an execntor, administrator or guardian, to the Court of 
Ordinary, of their accounts, under the statute and allowed by that Court, are 
ouly prima facie evidence in favor of such executor, administrator or guar- 
dian, and may be impeached by evidence in another Court—the burden of 
proot being on the party who seeks to impeach them. 


Assumpsit, &c. tried before Judge ALEXANDER, in Talbot Su- 
5 ’ 
perior Court, March Term, 1848. 


This action was brought by Matthew Wright, the defendant in 
error, against Henry H. Brown, as principal, and Charlton Y. 
Perry as his security, upon a promisory note, of which, the follow- 
ing is a copy: 

“$867.----By the twenty-fifth day of December next, I promise 
to pay Matthew Wright, administrator of Emelia E. Perry, dec’d, 
or bearer, eight hundred and sixty-seven dollars, for value received, 
with the right of receiving the proportion of my part of said es- 
tate out of this note. Sth March, 1843. 

[Signed] HENRY H. BROWN, 
CHARLTON Y. PERRY.” 
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Upon the trial, the counsel for the plaintiff read the note, with 
a consent between the parties, by which it was agreed that the 
execution of the note was proved, and that there were four dis- 
tributees of the estate of Emelia E. Perry, and that said Brown 
and Perry were each distributees of said estate. 

The plaintiff then introduced an exemplification of the record 
of the Court of Ordinary, of the county of Stewart, showing his 
actions and doings as administrator of said Emelia E. Perry, 
dec’d, which was read tothe jury. The plaintiff closed. 

The defendants then read to the jury the voucher accompany- 
ing the return of said administrator to the Court of Ordinary, 
made March the 4th, 1844, as specified in said exemplified re- 
cord, containing, amongst other things, a charge of $675 against 
his intestate for board, lodging and washing for four years and 
six months, at $12 50 per month, and offered by interrogatories 
and witnesses there in Court, to attack the correctness and just- 
ness of said voucher, by showing that the said sum of $675 
for board, lodging, and washing, was not due and owing by said 
intestate to said administrator, at the time of her death; and that 
the sum allowed by the Court of Ordinary, was a fraud on the 
rights of said defendants, in this, to wit: that said intestate, be- 
fore and at the time she went to reside with said administrator, 
was living and boarding with said. Brown, one of the defen- 
dants, in Talbot county, free of charge, for board, washing and 
lodging, and with the privilege of continuing so to do, so long as 
she might wish to do so, and that she desired so to continue ; 
that said Wright thenand there invited and persuaded said Em- 
elia E. to remove with her property and money to his residence, 
in Stewart county, and to reside with him as a companion of his 
wife, (the sister of said Emelia E.) and agreed with her, that if 
she would so remove with her property, &c. to his residence, and 
reside there, as aforesaid, he would board and lodge her, and 
have her washing done free of charge, so long as she should con- 
tinue to reside there, and that he would loan out her money, 
and hire out her negroes, free of charge ; and that she complied 
with her part of said agreement, and resided with said plaintiff 
in pursuance of and under said agreement, during the time for 
which said charge of $675 was made. To the introduction of 
which evidence, the plaintiff, by his counsel, objected, and the ob- 
jection was sustained by the Court, and the testimony rejected, 
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on the ground that the return being the judgment of a Cons of 
competent jurisdiction, could not, in this case, be attacked. To 
which decision and rejection of testimony the counsel for the de- 
fendants excepted. Upon this exception, the error is assigned. 


Worrt & Hitt, for plaintiffs in error, cited 3 Gill § John- 
son, 39. 7 Har. & John. 134. 1 Kelly, 486. 9 Gill § J. 324, 
10 do. 276 


Jones, Benntne & Jones, for defendant. 


1. The Inferior Court sitting for ordinary purposes, has ex- 
clusive original jurisdiction of “ All such matters as relate to es- 
tates of deceased persons.” And of the account to be rendered 
of such matters by administrators. Prin.910. (Cons. Ga.) 239, 
240, 245. 

2. The * Judgment ofa Court of exclusive jurisdiction directly 
upon the point, is conclusive between the same parties, upon the 
same matter coming” (even) “incidentally in question in anoth- 
er Court for a different purpose. 1 Ph. Ev. 340. 1 Green. Ev. 
928.” 

3. “ Under the term, parties, in this connection, the law includes 
all who were directly interested in the subject matter, and had a 
right to make defence, or to control the proceedings, and to ap- 
peal from the judgment. This right, involves, also, the right to 
adduce testimony, and to cross-examine witnesses adduced on the 
other side.” 1 Green Ev. § 523. Morgan vs. Thorne, 9 Dan. 
Hence mainly in suits 7m rem the whole worldare parties. 1Green. 
Ev. § 525. Cowen § Hall, notes to the Phil. Ev. — II, 880. 

9 Cranch, 126, 144. 

4. Ina proceeding before the Inferior Court sitting for ordi/ 
nary purposes, for approbating, or passing an administrator’s 
account, the next of kin are so interested, and have such rights, 
and they are therefore, bound by the judgment so long as they 
allow it to stand unreversed. Prince’s Dig. 238. 1 Green. Ev. 
§550. Cowens & Hill’s notes to Ch. Ev. part WU, 844, 845,63. Saxton 

s. Chamberlain, 6 Pick. 422. Jenneson, et al. vs. Hapgood, 
Pich.1,7. Downing’s estate, 5 Watts, 90. Wumnner’s appeal, 1 
Whar. 96. Jenkins rs. Robinson, 4. Wend. 436. Lightfoot vs. 
Doe, ex dem. heirs of Lewis, (affirming Wyman vs. Campbell, 
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heirs,) 6 Porter, 220. 5 Porter,117. 1 J. Ch. R. 543. Gel- 
ston vs. Hays, 3 Wheat.315, by Stery. Stell, guard. vs. Glass, 
1 Kelly, 482, 486. 1 Ph. E. 346. 


By the Court—Wanrner, J. delivering the opinion. 


{1.1 The only question made by the record here, is, whether 
the returns of an administrator, to the Court of Ordinary, of his 
accounts with the estate, and which have been allowed, by the 
Court, are only prima facie evidence for him, or conclusive evi- 
dence in his favor. 

This question appears to have been viewed differently, in the 
different States of the Union. In Maryland, where the question 
appears to have been well considered, a decree, in the Orphan’s 
Court, settling anaccount, washeld to be prima facie only. Hack- 
ett, adm’r vs. Glenn. 7 Har. & John, 23. Gist’s adm’r vs. 
Cockey, Ibid, 134.139. By the Act of 1810, executors, adminis- 
tors, and guardians, are required to render a full, and correct ac- 
count of the estate, and the condition of the estate, which they 
may have in their possession, annually to the Inferior Court, 
while sitting for Ordinary purposes, on oath, together with the 


necessary vouchers, relating thereto, and it is made the duty of 


the Court, after examining such accounts, to approbate or reject 
the same. Prince, 240. The argument for the defendant in 
error, is, that the Court of Ordinary, having received and allow- 
ed the accounts of the administrator, that judgment is conclusive, 
and the fraudulent character of such accounts, cannot be inquired 
into, in this collateral manner. Now, these accounts, are made 
out by the administrator, himself, and the vouchers procured by 
him, and submitted to the Court, upon his ex parte statement, 
and it is upon his er parte statement alone, that the Court re- 
ceives, and allows them to be entered, to his credit. The testi- 
mony offered, was to show, that this account of the administra- 
tor, so offered, and allowed by the Court, was fraudulent. Al- 
though, when offered to the Court of Ordinary, upon the ex parte 
statement of the administrator, it appeared fair, and just, yet in 
point of fact, the administrator practised a fraud, not only upon 
the Court, but upon the distributees of the estate; and now, 
when their rights are to be prejudiced by it, they propose to es- 
tablish the fraud, by proving that the account, prepared and pre- 
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sented to the Court of Ordinary, by the administrator, apparently 
just and correct, had no foundation in fact, and was fraudulently 
raised by the administrator, after the intestate’s death; that in her 
lifetime, he promised to board her gratwitously, if she would re- 
move with her property, to his residence, and would loan out her 
money, and hire out her negroes, free of charge. Assuming the 
facts offered to be proven, to be true, we have no hesitation in 
saying, that the administrator cannot protect himself, under the 
judgment of the Court of Ordinary, allowing an account raised 
by him, under such circumstances. A judgment, decree, or sen- 
tence, may be impeached by proof. First, that such judgment 
never existed, or was void ab initi. Secondly, that it was fraud- 
ulent, and covinous. 1 Starkie’s Ev. 252. Borden vs. Fitch, 15 
John. Rep. 145. The rule, which has generally been recognised 
in this State, by our Courts, is, that the returns of an executor, 
administrator, and guardian, to the Court of Ordinary, and al- 
lowed by that Court, are to be considered as prima facie evi- 
dence only, in favor of such executor, administrator, and guardi- 
an; and that creditors, legatees, distributees, and wards, may 
impeach such returns, by evidence, in other Courts, the burden 
of proof, being on the party, who seeks toimpeach them. This, 
we have no doubt, is the safe and correct rule, for it will not do 
to say, that because an executor, administrator, or guardian, by 
Salse, and fraudulent accounts, supported by his ex parte acts, and 
statements, and thereupon allowed by the Court, shall be held 
conclusive in his own furor. Such a rule would be allowing the 
party to protect himself, and derive a benefit to himself, from his 
own fraudulent conduct. In Fermere’s case, Lord Coke said: 
“Fraud vitiates all judicial acts, whether ecclesiastical, or tem- 
poral.” 3 Coke, 78. 
Let the judgment of the Court below be reversed,and a new 
trial granted. 
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No. 5.—Tue Brancn Bank or THE STATE or ALABAMA, plaintiff 
in error, vs. ExisAn Kirkpatrick, defendant. 


[1.] That clause of the 2d Section of the Act of 1805, which prescribes a limi- 
tation to suits brought upon judgments obtained in Courts, other than the 
Courts of this State, held to be still in force. 


Debt on judgment, in Stewart Superior Court. Tried before 
Judge ALEXANDER. 


This was an action of debt upon a judgment obtained in the 
State of Alabama, to which the defendant pleaded the Statute of 
Limitations. The only facts necessary to be understood, are em- 
bodied in the decision of the Court. The Court below sustained 
the plea. 


Worritt, & Worriwi & Hort, for plaintiff in error, cited— 
Act of June, 1806.  Clayton’s Dig. 303. Act of Dec. 1806, 
Prince, 577. Harrison et al. vs. Walker, 1 Kelly, 32-5. Pease vs. 
Howard, 14 John. 477. Anderson vs. Montgomery, 19 John. 162. 
14 Wend. 188. 7 Cranch, 481. 


Jones, Bennine & Jones, and J. M. & B. Ciark, for defen- 
dant. 


James M. Cuark, for defendant in error. 


The first Act upon limitation, is, the Statute of 1767. See Prin- 
ces’ Dig. 

The next, is the Act 1805. See Clayton’s Dig. 269. And is 
the Act in which is found the clause upon which the defendant in 
error relies, in support of the plea filed in the Court below. The 
next in order of time, are the Acts of June, 1806, and of Decem- 
ber, 1806. See Clayton’s Dig. 303, 344. This is as far as our 
present inquiries demand, that the Statutes of limitation should 
be consu'ted. 

The positions assumed by this Court in the case of Harrison 
et al. vs. Walker, (1 Kelly’s Rep.) 32 are, that the Act of June, 
1806, repeals the Act of 1805, and revives the Act of 1767. That 













RC Ce ee Eee ese eee eee ere et 





el ae 


Ser Re va a 


We 


aati patible Eg. ie ge 








SCRE) 2p ab CS RRIICIRE leat tania ne, ah ee 


7d 2A BENE Pk AEA cee SD ale te Beale tae: 


+ os 
oes a 


7 ORS 


a an 


io aohWeaec tats: Seats 


Scinecites 





AMERICUS, JULY TERM, 1848. 35 


Branch Bank of Alabaina vs. Kirkpatrick. 











the Act of June, 1806 is, “in addition ” to the Act of 1767, and 
that up to December, 1806, the Acts of June, 1806, and 1767, 
were the laws of the land. As in December, 1800, the Act of 
1767 stood already revived, the Legislature would not again 
have revived it, unless they ¢xtended to set it up as the law of the 
land, “independent of all adjunct and accessory enactments,’ 
This being the intention of the Legislature, by the Act of Decem- 
ber, 1806, the repealing clause, (which repeals all Acts contrary 
to this zntent,) repeals the Act of June, 1806, and of course, (we 
take it,) the Act of 1805. We assume that the Act of June, 
1806, was “in addition” to the Act of 1805. The title and; first 
section of the Act of June, show that the Act of 1805, and not 
of 1767, was the subject matter of legislation. 

The first clause in the second section of said Act of June, 1806, 
only partially revives the Act of 1767. This clause refers to all 
suits commenced, and all contracts that originated under’the Act 
of 1767. It was introduced to prevent the_retrospective opera- 
tion of the Act of 1805. 

The latter clause of said second section, repeals the fifth sec- 
tion of the Act of 1805; which fifth section, repeals the Act of 
1767. The utmost that the repealing of this fifth section can do, 
is to revive the Act of 1767, in those cases only where it does not 
come in conflict with the Act of 1805. 

The Acts, then, of 1805, (and not 1767,) and of June, 1806, 
were, up to December, 1806, the laws of the land; with such 
parts of the Act of 1767, as did not come in conflict with said 
Acts of 1805, and of June, 1806. The intention, then, to revive 
in its totality the Act of 1767, appears for the first time in the 
Act of December, 1806. Hence no argument can be drawn 
from the intention of the Legislature, farther than is gath- 
ered from the Act of December, alone. In the Acts of Decem- 
ber, 1806, and of 1767, there is not one word said about judg- 
ments from this or other States, hence there cannot possibly be, 
any inconsistency with the clause, in the Act of 1805, upon which 
we rely. 1 Black. Com. 89,90. 13 Peters R. 312. 


By the Court—Nisset, J. delivering the opinion. 


[1.] The single question made in this case is, whether the Act 
of 1805, which prescribes a limitation to suits brought upon judg- 
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ments, other than judgments in our own Courts, is repealed. 
The Court below decided that it is not repealed, but is still of 
force; and such is our opinion also. 

The clause which limits actions upon foreign judgments, is 
found in the 2d _ section of the Act of 1805, and is in the follow- 
ing words: “ And the said actions of debt upon judgments, ob- 
tained in Courts other than the Courts of this State, within five 
years next after the judgments shall have been obtained, and not 
after.” Clayton’s Dig. 270. 

If this clause be repealed, it must be done by subsequent Acts 
expressly, or by necessary implication. Wood vs. U. States, 16 
Peters, 362. 3 How. 646. Dwarris on Statutes, 674. It is not 
expressly repealed. The first Act after that of 1805, was passed 
in June, 1806. The Act of June, 1806, is entitled an Act “To 
alter and repeal certain parts of the Act of 1805,” it is not, there- 
fore, an Act to repeal all of the Act of 1805, and accordingly, it 
provides in its first section, for the recommenciug of actions in 
certain cases, when they have been commenced in time, and have 
been discontinued or non-suited, after the expiration of the Stat- 
utory term ; and in the 2d section, it repeals the 5th section of 
the Act of 1805, and revives the Act of 1767, as to all actions and 
causes of actions, which originated under that Act cf’67. There 
it stops. The 5th section of the Act of 1805, which is repealed 
by the Act of June, 1806, repeals the Act of 67. So in the terms 
of this Act of June, 1806, there is no repeal of the 2d section of 
the Act of 1805, in which the clause in question is found. I¢ 
does not, therefore, expressly repeal it. 

The next Act in the order of time, is the Act of December, 
1806. That is an Act “to revive and continue in force, the Act 
of ’67, and to amend the Sth and 9th sections of that Act. It, ac- 
cording to its title, does in general terms revive the Act of 67, and 
amends the 9th section of that Act, by re-enacting it ; except the 
saving in favor of non-resident plaintiffs, which it omits, and 
substitutes in lieu of it, a saving for the plaintiff, founded on the 
non-residence of the defendant. At the present term of this Court, 
we decided in the case of Wynn vs. Lee, trustee, §c. that the 9th 
section of the Act of ’67 is repealed by this Act of December, 1806, 
(which see.) The Act of December, 1806, makes some other 
immaterial amendments to the Act of ’67, but no where refers to 
the Act of 1805. It is not, therefore, expressly repealed by the 
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Act of December, 1806. No subsequent Act, so far as I have 
been able to ascertain, has any relevancy to the question I am 
now discussing. I think, therefore, that the clause of the Act of 
1805, which limits suits upon foreign judgments, has not been ex- 
pressly repealed. 

The question is, now, has it been repealed by implication? 
The rule as to the repeal of a Statute, is well expressed by the 
Supreme Court of the United States, in Wood vs. the United 
States, 16 Peters, 362, before referred to. “ There must be, 
(say the Court,) a positive repugnancy between the provisions of 
the new laws, and those of the old; and even there, the old 
laws are repealed by implication, only pro tanto, to the extent 
of the repugnancy.” The Act of 1767, to which frequent refer- 
ence has been made, was the law of limitation of the State, up 
to the Act of 1805, by the 5th section of which Act, it was repeal- 
ed. The Act of 1805, became then the limitation law, and so 
continued until June, 1806, when it was, as we have seen, in one 
particular amended, and the clause which repealed the Act of 
’67 was itself repealed, which revived the Act of’67. In Decem- 
ber, 1806, the Act of 1767 was again revived, except the 9th and 
5th sections, which were amended, and ‘the 9th repealed. The 
argument in favor of the repeal of the clause in the 2d section 
of the Act of 1805, which we are considering is, as I understand 
it, drawn from the Act of December, 1806. It is this: The Act 
of 1806 revives the Act of 1767; (except as stated, and the ex- 
ceptions have no bearing upon this question ;) it thereby, makes 
that the law of limitations. As much so, as if it were an Act 
for the first time then found upon the Statute Book. That by the 
revival of the Act of 1767, the Legislature intended to embody 
and declare, what from that time should be the law of limita- 
tions ; and that nothing but what was found in that Act, should 
be thenceforth in force. And if so, all previous laws upon the 
subject of limitations, are repealed ; and of course, the clause in 
the anterior Act of 1805, which limits suits on judgments. 

This reasoning is not satisfactory. It is true, that the revived 
act takes effect as an original act, to the extent of its provis- 
ions, but no farther. It is to be considered as an embodiment, 
a re-adjustment of the law of limitation, to that extent, but no 
farther. It is as effectually, to that extent, the law, as if upon 
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the same general subject, there never had been any previous leg- 
islation. If inthe revived Act, all previous laws had been re- 
pealed, then, of course, there would be no question, But con- 
taining no such-clause, but simply declaring that all acts and parts 
of acts militating against its intent and meaning, are repealed, 
what is the consequence ? It is, that such acts alone are repeal- 
ed, and such as do not militate against its intent and meaning, re- 
main in full force. This would be the effect, if there were no 
such declaration in the Act of 1806. In other words, the revi- 
val of the Act of 1767, repeals all previous laws which are re- 
pugnant to it, expressly, and would do that by implication. We, 
then, have only to inquire whether the clause, in the Act of 1805, 
which limits suits upon foreign judgments, is repugnant to the 
Act of 1767. The repugnancy must be positive. The repeal 
must be by xzecessary implication, The subsequent law may 
cover some or all the cases provided for in a previous law, and 
yet there be no repugnancy between them, for the later law may 
be cumulative, affirmative, or auxiliary. Between the Act of 
1767 and the previous Act of 1805, there is no repugnancy as to 
the limitations of suits on judgments, In the Act of ’67, there is 
no limitation, whatever, provided upon suits of foreign judgments. 
If so, how can there be any repugnance? How can an act re- 
peal a previous act in relation to a subject matter about which 
it is absolutely silent, and to which there is no reference directly or 
by implication? The Act of 1767, might move back through all 
time, and sweeping from its course all conflicting or repug 
nant laws, would leave this provision of the Act of 1805, untouch- 
ed. It would not be found in its path. That provision adopted 
in 1805, stands; and the enactments of 1806, in the then revival 
of the Act of 1767 are in addition to it. And thus the whole 
discussion terminates. It is reduced to the question of repug- 
nancy, or not; and that is settled, by the fact that there is nothing 
in the Act of ’67 about limitation upon suits on foreign judgments 
at all. It seems, then, to be a kind of truth, that can’t be made 
plainer, by attempts at elucidation; that there is no repugnancy. 

The Act of 1767 limits the action of deé/, founded on any len- 
ding or contract without specially. That provision does not lim- 
it an action of debt on a judgment. A foreign judgment in 
(zeorgia, is not a simple contract. In England, by the-weight of 
authority, it is conclusive evidence of a debtdue. In the United 
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States, by the Constitution, the j udicial proceedings of each State, 
are entitled to full faith and credit in allthe rest, and the Act of 
Congress declares, that full faith and credit, is the same fuith and 
credit to which they are entitled inthe State where they are ren- 
dered. The decisions under the Constitution and laws of Con- 
gress, put judgments froma sister State upon the footing of 
domestic judgments. See 3 Kelly, 428, 9 Latine vs. Clements, 
administrator. 

The counsel for plaintiff in error, relied upon the case of Har- 
rison etal. vs. Walker, 1 Kelly, 32. This decision does not con- 
flict withthat. The question there, was, whether the frst section of 
the Act of June, 1806, in relation to re-commencing suit after a dis- 
continuance or non-suit, was in force. We determined that it 
was not. We determined nothing, whatever, about the Act of 
1805. The reasoning in that case, and in all others is to be ta- 
ken as applicable to the case on the record. Looking at the 
reasoning in connection with the decision to be sustained by it, 
I find nothing in it, which is in itself wrong, or with which our 
present decision conflicts. 

It is very necessary thet the Legislature revise, condense and 
present in one body, our laws of limitations. Now they are 
indeed, an almost unintelligible mass. It requires profound study 
to learn where, and what is the law. To know what acts are 
repealed and what of force. He will do the State good service 
who will bring the subject before the Legislature, and induce it, 
by one act, to declare the whole law of limitations. 

Let the judgment be affirmed. 





No. 6.—Doe, ex dem. Joux Jounson and others, plaintiffs in er- 
ror, vs. Joan & James Lancaster, defendants in error. 


[1.] Prior possession will prevail in ejectment, over a subsequent possession, 
acquired by mere entry, without any lawful right. But where the subse- 
quent possession is acquired by a recovery in ejectment, the entry of the de- 
fendant being lawful, affords a better presumption of right than the prior 
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possession; and the record of the former recovery may be given in evidence, 
if between the same parties. 

{2.] A party who brings a second action of ejectment, after being ousted under 
a previous recovery against him, must produce paramount title. 


[3.] Seven years adverse, uninterrupted, and continuous possession, confers a 
complete title to lands, tenements, and hereditaments in this State. 


[4.] The Supreme Court of this State is strictly an appellate tribunal, for the 
re-examination and correction, if erroneous, of the decisions, sentences, judg- 
ments and decrees of the Superior Courts, and upon questions actually pre- 
sented for their determination. 


Ejectment, in Talbot Superior Court, tried before Judge Au- 
EXANDER, March Term, 1848. 


The facts are fully set forth, in the opinion of the Court. 
Worrut & Hirt, for plaintiff in error. 

Smita, and Jones, Bennine & Jones, for defendant. 
Argument of Mr. Hi11, for plaintiff in error. 


1st. In this case the plaintiff insisted before the jury, that the 
title to the premises in dispute, was originally in plaintiff’s lessor, 
Johnson. And he was still living. 

2d. But if the jury should believe that Johnson, the plaintiff’s 
lessor, was dead, then this plaintiff’s lessor, Rushes, had title by 
adverse possession under color of title, for seven years in opposi- 
tion to that title ; and could maintain ejectment upon it. Stokes 
vs. Berry, 1 Salk. 421. Taylor vs. Harde, 1 Bur. R.119. 2 
Sand. R. note a, 175. Angel on Limitations, 398. Adams on 
Ej. 77. 3 J. R. 270. 

3rd. And that the right is not at all affected by the fact, that a 
recovery has been had in ejectment against plaintiff’s lessors, 
Rushes, after the seven years complete. 1 Burrow, 113. 16 
J. R. 314. 6 Cowen, 751. 5 S. & Rawle, 234. 8 East, 450. 

4th. In those cases where the plaintiff relies on previous pos- 
session of less than seven years, (or twenty, as the case may be,) 
then it becomes important to consider several incidents, as to how 
he became dispossessed ; whether ousted, or by voluntary aban- 
donment, without animus revertandi, or whether encted by legal 
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process, founded on a judgment in ejectment. But in such cases 
only. 16 J.R.314. 6 Cow. R.751. 10J. R. 364. 

In this case the plaintiff made no point to the Court or jury, that 
was not based on the assumption, (and to be found by the jury,) 
that the ancestor of the co-defendants, was not the drawer of the 
land. 

And that either the plaintiff’s lessor, Johnson, was entitled 
to recover or the lessors, Rushs, by reason of their possession 
adverse to their other lessor, forseven years complete. Plaintiff 
waived all other issues. The sum of all, as to the authority, 
amounts to this, that the only effect of a judgment in ejectment, is, 
that it rebuts a presumption of title, founded ona previous pos- 
session of less than seven years,and puts the plaintiff to proof of 
his title. 

Then, of what possible use could the rejected judgment be in 
the case? What could it elucidate? and why should a new 
trial have been granted for its rejection ? 

It could only have been relevant to the issue as proof of a mere 
possession for less than seven years, and such an issue was not 
made, and the Court have so stated in the bill of exceptions, and 
if error was committed in its rejection, the. Court will not grant 
a new trial, for a mere abstract error committed on the trial. 

The Court, will bear in mind, also, that the Lancasters were in 
possession, and that they were not parties to the rejected judg- 
ment. 

Now is there any proof showing any connexion or privity be- 
tween ¢heir possession and the co-defendant’s claim of title? 
They are strangers to each other, no privity being shown, even 
in the order making parties, 

The verdict, then, is neither against law nor evidence, and the 
Court committed error in granting a new trial. 

As to what constitutes adverse possession, see Angel on Lim. 
415,427. Adamson Ej. 438. La Frombois vs. Jackson, 603. 

As to the rule for granting new trials where the verdict is 
against the weight of evidence, see Peck vs. Land, 2 Kelly, 1. 


By the Court—Lumpxin, J. delivering the opinion. 


An action of ejectment was brought by John Doe, ex dem. of 
John Johnson and others, against James and John Lancaster, te 
VOL, V. 6 
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recover lot, No. 204, in the 22d district, of Talbot county. Two 
demises were laid in the declaration; one in the name of Johi 
Johnson, the supposed grantee of the land; another in the name 
of the heirs and legal representatives of Abraham Rush, dec’d, 
towhom John Johnson conveyed. On the trial, the plaintiff in- 


troduced a grant from the State of Georgia, to John Johnson, of 


Clements’ district, Jasper county, dated in 1828, and a deed from 
Johnson to Rush, dated in November, 1834. He proved that 
Rush went into possession in 1832 or 1833, under a bond for 
titles, when the place was in the woods; that he had made im- 
provements, and otherwise used and cultivated the place as_ his 
own, and continued in the occupancy down to his death, in 1840, 
and that his family resided after him on the premises, up to 1845. 
He proved the possession of the Lancasters at the time suit was 
commenced, and closed his case. Eliab W. Wells as administra- 
tor of John Johnson, deceased, and Eliab W. Wells and Willis 
Johnson, heirs at law of said deceased, were on motion made par- 
ties defendants to the action. 

It may be well enough to remark, by way of explanation, that 


there were two John Johnsons, and the question here, was one of 


identity, as to who drew the land, and that the John Johnson 
under whom the plaintiffs claimed, was not the same, under 
whom the defendants set up title. 

Defendants introduced the interrogatories of John Johnson, 
the deedor of Rush, and divers other testimony, to show that 
the John Johnson under whom the defendants claimed was not 
the drawer of the lot of land, and that Rush knew the fact when 
he purchased. He also offered in evidence, the record of a for- 
mer recovery, at the instance of the heirs and legal representa- 
tives of John Johnson, the co-defendants in this suit, against the 
plaintiffs or part of them, of the premises in dispute. But this 
evidence being ruled out, the defendants closed their case. The 
plaintiff produced uo rebutting proof to sustain his title, and the 
case was then submitted to the jury, under the instructions of 
the Court. 

It becomes important to the proper understanding of this case, 
to notice the exact footing upon which the counsel for the plain- 
tiffs, and the Court, put the plaintiffs’ rights torecover. Mr. Hill, 
whose conduct in the management of the cause, confers the high- 
est encomium upon his legal learning and acumen, conten- 
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ded that the plaintiff was entitled to recover on the demise of 
John Johnson, on the ground that the John Johnson of Clements’ 


district ,was the true drawer ot the land, and not the John John- 
son who died in Pike county, and under whom the defendants 
claimed title. Also that Abraham Rush was a bona fide purcha- 
ser of the land, that he took possession of the same, and held it 
adversely, peaceably, and continuously, under color of title, and 
claim of right for more than seven years before his death; and 
if the jury should so believe, then the plaintiff would be entitled to 
recover, especially, if they should farther believe, from the tes- 
timony, that the John Johnson, under whom the defendants claim- 
ed, and who died in Pike county, was not the drawer of the land. 
“ But said plaintiff’s made no point before the jury, and asked for 
no charge of the Court, in relation to Rush’s possession, and 
those claiming under him, except as to adverse possession, under 
color and claim of title, and for a period of seven years or more.” 

Thus it will be perceived, that counsel for plaintiff distinctly 
disclaimed any Tight to recover under a possession, short of sevy- 
en years or more; and under circumstances which gave them a 
good and complete statutory title. 

The Court charged the jury, that although they should believe 
that the John Johnson testified to, by the plaintiff’s witnesses, 
was the drawer of the land; yet, ifthey should farther find, from 
the evidence, that he had moved away, and had not been heard 
of for seven years or more, then the plaintiff could not recover on 
the demise in his name, as they must presume he was dead. The 
Jourt farther charged the jury, that if they believed from the ev- 
idence. that the lessors, Rushs and those under whom they 
claimed, “ had been in the actual, uninterrupted and continuous 
possession of the premises in dispute, under a bona fide claim of 
right, and held the same adversely, under color of title, seven 
years, complete, and had not voluntarily abandoned the posses- 
sion afterwards—then the plaintiff ought to recover, if they 
should believe, farthermore, from the evidence, that the defen- 
dants were base trespassers, or had forcibly ousted the lessors 
Rushs from the possession. The Court, on being asked by 
defendants’ counsel, charged farther—that if the defendants, or 
any of them had a regular and perfect claim of title from the State, 
and had the peaceable possession of the premises in dis 
pute, then the plaintiff could not recover on a previous adverse 
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possession of seven years, under color of title, with the farther 
charge, that in that case, the jury must farther believe that said 
previous adverse possession had been voluntarily abandoned. 

“ The Court made no charge to said jury as to any previous pos- 
session hy said plaintiffs, or any of them, or of those under whom 
they claimed, except as to such as the jury should believe, from the 
evidence, to have been bona fide, and under color of title and unin- 
terrupted and continuous, and for a period of seven years, at least.” 

The jury, under the charge, rendered a verdict for the plain- 
tiffs, in other words, they found that the plaintiffs had made out 
a good statutory title. = 

An application was made for a new trial, on the grounds— 

1st. That the verdict was contrary to law. 

2d. That it was contrary to evidence. 

3d. That the Court erred in rejecting the record of the former 
recovery. 

The motion was granted upon the last ground alone ; and there- 
upon, plaintiffs, by their counsel, excepted. 

Ought the new trial to have been awarded ? 

[1.] For the purpose of deciding this question correctly, it is im- 
portant to observe the time when it was made. The record of 
the former recovery was offered by the defendants for the pur- 
pose of putting the plaintiifs upon proof of their title. Had the rec- 
ord been between the same parties, asit was not, it would have been 
admissible for the object for which it was adduced. For a posses- 
sion acquired under the authority of a judgment at Law, affords a 

better presumption of right than the preceding possession, which 
had been overcome and lost by the action at Law, and consequent- 
ly, the presumption which would naturally attach to the prior 
possession, is here shifted from the prior to the subsequent pos- 
session. And Courts will not stop to inquire how the judgment 
has been obtained. The intendment of law is, that it has been 
regularly and lawfully obtained, either from want of title, or want 
of attention in the opposite party. Otherwise, the action of eject- 
ment would be a useless ceremony—an idle and absurd farce. 

[2.] We repeat, in order to be distinctly understood, that after 
a recovery in ejectment, although the right of possession may be 
litigated again, yet a mere naked prior possession, uncoupled 
with any evidence of a right of possession, is not sufficient to en- 
title to a recovery against one who has entered under the judg- 





















































ecitkh, eae eet 





















BREE SR LIRR ON ae ER EAN TE A 








gS 


























































AMERICUS, JULY TERM, 1848. 45 


Johnson and others vs. Lancaster. 


ment. Possession is evidence of title ; for it is to be presumed that 
the party who has possession, has it rightfully ; but that presump- 
tion ceases when the title appears on the other side. 

Had the defendants then, at this stage of the proceeding, ex- 
cepted to the decision of the Court rejecting this record on the trial, 
and submitted to a verdict, the case might have been different. At 
any rate, we are clear that the presiding Judge erred in rejecting it 
at the time when it was offered. But the plaintiffs’ counsel, with a 
clear perception of his case, supplied all the proof which the 
introduction of this record would have imposed upon him. 
The defendants have lost nothing by its rejection. It would on- 
ly have shifted the burden from their own to the shoulders of 
their adversary. ‘The task has been voluntarily assumed. The 
plaintiffs’ counsel in his argument, and the Court in its charge, 
utterly repudiate a possession which is stripped and divested of 
all right. Could possession, commenced under the high presump- 
tion of title, which the judgment of Law affords, have done more 
for the party. The record could not have helped them. The 
plaintiffs exhibited paramount title, a title which overrides the pos- 
session of the defendants, sanctioned or legitimatized as it may 
be, by their lawful entry under a judgment of former recovery. 
Why allow a new trial then, because this evidence was refused ? 
The result must inevitably be the same. 

[3.{ But is a statutory title a paramount title? It is unques- 
tionable, that where land has been held adversely, for the time 
prescribed by the Statute, and an entry is made by the party who 
has the written title, such party may be dispossessed by an eject- 
ment brought by him who has so heid. Cincinnati vs. White, 6 
Peters U. 8. Rep. 431. Jackson vs. Pontes, 1 Paine C. C. Rep. 
457. Decatch vs. Newsam, 3 Ohio Rep. 57. Jackson vs. Olts, 8 
Wend. Rep. 558. Day vs. Alenson, 9. Ib. 223. Jackson vs. 
Rightnyer, 16 Johns. 314. Gibson vs. Bailey, 9 N. H. R. 168. 
We rest this doctrine, however, upon the express provisions of 
our own Statute. Section 1 of the Act of 1767, declares that all 
writs of formedon in descender, in remainder and in reverter of any 
lands, tenements and hereditaments, or any other writ, suit or action 
whatever, at any time thereafter to be sued or brought by occasion 
or means of any title or cause which has accrued before its pas- 
sage, or which may thereafter descend, happen or fall, shall be sued 
and taken within seven years, next after the passing of this Act or 
after the cause of action accrues, and at no time after the said 
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seven years. And that no person having any right of entry into 


any lands, tenements or heriditaments, shall make said entry, but 
within seven years after the passage of the Act, or the right of en- 
try accrues. And that in default thereof, such person so not enter- 
ing, and their heirs shall be utterly excluded and disabled from such 
entry after to be made. Next follows a saving in favor of infants, 
Jfeme coverts, lunatics, persons imprisoned and beyond seas: which 
last class are excluded from the exception by the reviving statute 
of 8 December, 1806. Prince, 517. Sect. 2, is for the purpose of 
quieting certain titles therein specified. 

Section 3d applies the provisions of Section 1st to under-claim- 
ants, and directs that the Act and the several clauses thereof, may 
be given in evidence to the Jury, upon a trial of any claim, matter or 
right, to any lands or tenements in question between party and par- 
ty, and that Chief Justice and Judges, upon all such trials, shall al- 
low the same to be given in evidence, so far as concerns the said mat- 
ter in difference. ; 

And to prevent dispute, how claims are to be made to lands, 
and that the possessors of lands may know how and in what man- 
ner other persous having claim to any lands or tenements in their 
possession, must claim the same, &c. Section 4th enacts that all 
persons laying claim to lands, must proceed by action at Law, 
&e. Prince, 573, 4, 5. 

Can any one read this Statute and doubt the policy which dic- 
tated it? The head and front of its passage, evidently, was to 
quiet men’s possession in this wilderness territory, a paramount 
consideration in all new countries especially. Nothing is so well 
calculated to prevent population, as doubts and difficulties about 
land titles. The Act of 1767,intended to place all real and mixed 
actions upon the same footing, and to require every writ, what- 
ever, for the recovery of land, to be instituted within seven years, 
With us, ejectment has always been the usual, if not the only 
remedy. It isso now in England, since the Statute 3 and 4, 
Will. IV. ch. 27, abolishing all other forms of real action. Ifthe 
person holding the paper titles, sleeps over his right, for seven 
years after the cause of action accrues, the right of entry and 
of property, too, are lost. The occupant has acquired an inde- 
feasible title ; one that is not only sufficient for protection, but al- 
so for recovery against all the world. When called upon for the 
muniments of his title, he points to the Statute, and gives it in ev- 
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ree as —_ is oneal to do, in all matters of difference be 
tween him and others. A mere writ of right, the highest remedy 
known to the laws, respecting lands, and one of so forcible a na- - 
ture that it overcomes all obstacles that may have arisien to cloud 

and obscure the title, was lost by the lapse of sixty years, in En- 

gland. Seven years time will produce the same result here, under . 
our Statute. The construction which British Statutes have re- 

ceived in England, may very properly be considered as accompa- 

nying the Statutes themselves, and forming an integral part of 
them. In adopting the Statute of frauds, therefore, we are bound 

by the construction which it had received in England, up to the 

separation of this country in 1776, notwithstanding the best 

Judges are of the opinion, that the relaxation ought not to becar- 

ried farther than it has been carried. And in that opinion, this 

Court entirely concurs. But our acts of limitations are entirely 

our own; and however decisions made in England or in our sis- 

ter States, on Statutes containing provisions similar to our own 

may be respected, and certainly they are entitled to great res- 

pect, still their absolute authority is not admitted. We cannot 

imagine a more fruitlesslabor, than to undertake to reconcile, or 

to follow the ever varying construction of different Courts, res- 

pecting these Statutes, or to hold ourselves bound to fluctuate 

with them. Our acts are the best expositorsof themselves. And 

we shall not feel at liberty to create exceptions, where the Legis- 

lature has not seen fit to make any. If the law declares that 

certain suits must be brought within a limited time, afterthe right 

of action accrues, and not thereafter, the language of the Legisla- 

ture being plain and imperative, it must be obeyed. We willen- 

deavor, at least, to shun the censure cast upon Courts by a dis- 

tinguished foreign statesman and jurist, viz: that there washard- 

ly any vestige left of the relief, which a Statute of limitation was 

intended to afford, owing to the exertions of the Courts in finding 

means to evade its beneficial operations. 

It issaid, however, that ifthe judgment of the Court was correct 
on this ground, still, a new trial ought to have been granted, be- 
cause the verdict of the Jury was contrary to eviderice ; and coun- 
sel have entered into an elaborate examination of the testimony 
adduced in the trial, to convince the mind of the Court of that 
fact. 

[4.] It will be recollected that the Court below expressed no 
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opinion upon this ground, in the application made for a new trial. 
A very grave question then, is presented for our consideration ; 
one involving the nature and extent of the powers of this, Court. 
I intimated pretty strongly, my individual opinion respecting this 
matter, in the case of Persons, Adm’r, vs. Hight, Ga. Rep.480, de- 
. cided at Milledgeville in May last. I am happy to find that my 
colleagues agree with me, fully, in the views there expressed. 
We believe that it was evidently the intention of the framers of 
the amended Constitution, as well as of the Act under it, organi- 
zing this Court, that it should be strictly an appellate tribunal, for 
the examination and correction of erroneous “ decisions, sentences, 
judgments or decrees,” actually made by the Superior Courts, 
and upon questions which were actually presented for their de- 
termination. And that we can only look into the record, apart 
from the case made by it, forthe purpose of “ awarding such or- 
der and direction in the premises, as may be consistent with the 
law and justice of the case.” And we feel well assured that no 
error can occur in the proceedings of the Circuit Courts, which 
the party may not have reviewed here, provided he is vigilant in 
having it presented and decided in the first instance below. Ic 


was the privilege of the defendant to have insisted on the judg- 
ment of the Superior Court, upon all the grounds embraced in 
his motion. He has seen fit to risk his case upon a single point ; 
he must abide the consequences. 

It results, therefore, that there is error in the judgment granting 
a new trial, and that, consequently, it must be reversed. 


No. 7.—Joun D. Howext, plaintiff in error, vs. Toe State oF 
Georeia, defendant. 


{1.] This Court will control the discretion of the Court below, in refusing to 
grant a continuance in a criminal cause, where in its judgment, there has been 
a flagrant abuse of such discretion, or manifest injustice done the defendant, 
by such refusal. 

[2.] Where the defendant, on his trial for an assualt with intent to murder, pro- 
posed to ask a witness “ if he did not know that Dill (the party assaulted) had 
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threatened to dvive the defendant from the place or take his life,” it was held 
to be competent evidence to be submitted to the jury for their judgment un- 







der the statute, either as a justification or to rebut the presumption of malice. 









Indictment for an assault with intent to murder, in Early Su- 
perior Court. Tried befure Judge Warren, April Term, 1848. 









The defendant was indicted at the April-term of the Superior 
Court, held in and for the county of Early, for an assault with in- 
tent to murder John Dill. The cause came on for trial the next 
day after the bill of indictment was found by the Grand Jury, 
when the defendant moved the Court for a continuance of his 
cause, upon the several grounds stated in his written affidavit, to 
wit: “ That he was not ready for trial, because of his close con- 
finement in custody since the commission of the crime imputed 
to him, and that he had not been able to subpoena witnesses, or 
procure testimony material for his defence ; that the bill was re. 











turned into Court on yesterday, and that he has not been advis- 





ed sufficiently long as to what offence would be imputed to him; 
that he cannot go safely to trial, until he can collect and prepare 
his testimony, which he has not been enabled to do at the pres- 
ent term of the Court; and he further states, that he had employ- 
ed Judge Colquitt to defend him in another prosecution institu- 
ted against him at the last term of the Court, and had the assur- 
ance of said Colquitt, that he would be certain to attend upon 
this Court ; that on the arrival of John Schley, Esq. at this term 
of the Court, he is advised by said Schley, that Judge Colquitt 
was in Columbus, on his way to this Court; that expecting his 
arrival, he had calculated on obtaining his services in the defence 
of this prosecution also; that his means are limited, and having 
secured the services of Judge Colquitt, and not doubting that he 
would attend upon this Court, he has not as yet procured the ser- 
vices of such other counsel as would justify him in going to trial 
at this time; that he does not make this shewing for delay, but 
for the purpose of getting a fair trial, and such justice as he hum- 
bly contends he is entitled to receive at the hands of the Court 
andcountry. Deponent further states, that he cannot go safely 
to trial, because such is the excitement in the public mind, and 
so excited is public feeling at this time against him, as he has 
been advised and believes, that he has more to fear, and does 
VOL. V. 7 
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fear, that he cannot obtain a fair trial.” The Court overruled 
the defendant’s motion for a continuance, and ordered the trial 
to proceed ; whereupon the defendant, by his counsel, excepted. 
In the progress of the trial, the defendant proposed to ask Chris- 
topher Green, a witness, the following question: “ Do you know, 
whether Genl. Dill made any threats to drive prisoner from the 
place, or to take his life?’ Which question, the Court refused 
to be asked the witness; whereupon, the defendant excepted, 
and nuw assigns the same for error in this Court. 


Cotquitrt & Wex.eorn, for plaintiff in error, submitted— 


That two grounds of error were assigned in the bill of excep- 
tions before the Court, viz: 

Ist. The overruling the motion made by plaintiff in error, for 
a continuance of the prosecution for the term at which the trial 
and conviction complained of, were had. 

2d. The improper rejection of evidence, offered by the accus- 
ed on the trial. This Court having decided, in the cases of Sea- 
ly vs. the State, 1 Kel!y, 213, and Daniel McDougald vs. the Cen- 
tral Bank, 3 Kelly, 185, “that the improper granting or refusal of 
a continuance, is ground for a writ of error,” it only remains, tn 
respect of this point in the cause, to inquire whether the reason 
assigned in support of the motion for a continuance, by Howell, 
was a valid one in law. 

The record shows, that a few days only transpired between 
the date of the alleged offence, and the delivery of the verdict. 
The oath of the movant was for the continuance, to the effect, 
that the prejudices of the community by whom the case was to 
be tried, were so inflamed by reason of the recent date of the 
act for which the prosecution was instituted, and the representa- 
tions given of it, that he believed it impossible for him to have, 
if then tried, an impartial hearing. 

No crime so thoroughly arouses the passions and resentments 
of society, as that for the attempt to commit which, Howell was 
about to be put upon his trial. Additionally, the mode charged 
of the attempt, was an aggravated one, viz: by shooting. There 
is no difficulty, then, in believing the truth of the statement, made 
in the motion to continue, aside from the oath of the party. Can 
the rejection of an uncontradicted shewing like that, be justified 
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by atribunal, one of the cardinal rules of whose government is, 
that the accused is entitled toa “ fair and impartial trial?’ The 
motion too, was fortified by the absence of original or leading 
counsel, Of such stress in the eye of the law, as is known to 
this Court, is this fact of public prejudice against an accused, 
that the right of parties, particularly in criminal cases, to change 
the venue or locus of trial, even on affidavit, is a very common 
provision of law. Such has long been the case in many of our 
sister States, and only a few years have elapsed, since an amend- 
ment of our State Constitution, with a view to the introduction 
of a similar provision into our law, came well nigh being adop- 
ted. I refer to what is matter of history. 

Again, the 17th section of the 14th division of the Penal Code, 
(see Prince, 660,) very plainly indicates the legal validity of the 
motion under review. “ Every person against whom a bill of in- 
dictment is found, shall be tried at the term of the Court at 
which the indictment is found, unless the absence of a material 
witness or witnesses, or the principles of justice should require a 
postponement of the trial, and then, the Court shall allow a post- 
ponement of the trial, until the next term of the Court; and the 
Court shall have power to allow the continuance of criminal cau- 
ses from term to term, as often as the principles of justice may 
require, upon sufficient cause shewn on oath.” Can it be said to 
consist with the principles of justice, to try one in circumstances 
in which it is shown to the Court, that a “ fair and impartial tri- 
al” cannot be had? And the cause finally, in the language of 
the Act, was “shown on oath.” 

2. The proof of the receipt of notice by Howell, of the use of 
threats on the part of Dill, the assaulted party, implying purposes 
respecting Howell, of the violent and deadly nature indicated, 
was improperly rejected on the trial. It should have been allow- 
ed, in explanation of the relations of animosity existing between 
the parties to the assault, and as tending to show that Howell ac- 
ted, or may have acted, in the attack on Dill, upon the sugges- 
tions of a reasonable fear touching his own security. It is suffi- 
cient for our purposes, to say, without looking into the extent of 
the influence which this proof was calculated to exert upon the 
mind of the jury, that it was admissible. Evidence, believed to 
be similar to this in its nature, was ruled by this Court to be ad- 
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m'ssible, as in the case of Hudgins rs. the Stat’, in error, 2 Kel- 
ly’s Rep.173. The People vs. Rector,19 Wend. 569. 

















Solicitor General Perkins, and MeDoveaup, for defendant, 
cited— 


Prince’s Dig. 622, 623. Rules of Court, title “ Continuance.” 
Wharton's Am. Crim. Law, 595--9. Roberts vs. the State, 3 Kel- 
ly, 324. 


By the Court—W arner, J. delivering the opinion. 


There are two grounds of error assigned upon the record in 
this case. First, in refusing to grant the defendant a continu- 
ance of his cause. Second, in refusing to the defendant, the right 
to examine Green, a witness, as to threats made by Dill, upon 
whom the assault is alleged to have been committed. 

{1.] This Court has satd, that it would not interfere with the 
discretion of the Court below in regard to continuances, except 
in cases of manifest injustice, or where there had been a flagrant 
abuse of such discretion. This record, in our judgment, presents 
such a case; aid we feel bound, according to our views of pub- 
lic justice, to control the discretion of the Court below, in refus- 
ing to the defendant a continuance of his cause. We do not pre- 
tend to question the motives of the Cou t be’ow, but most cheer- 
fully accord to that tribunal the same rectitude of purpose which 
we claim for ourselves; still, we think the Court was mistaken 
in its views of the rights of the defendant, under the Statute. 

The 17th section of the 14th division of our Penal Code, de- 
clares, that ‘every person against whom a bill of indictment is 
found, shall be tried at the term of the Court at which the indict- 
ment is found, unless the absence of a material witness or wit- 
nesses, or the principles of justice should require a postponement 
of the trial; and then, the Court shall allow a postponement of the 
trial, until the next term of the Court ; and the Court shall have 
power, to allow the continuance of c1iminal causes from term to 
term, as ofien as the principles of justice, may require, upon sufh- 
cient cause shewn on oath.” Prince’s Dig. 660. The offence is 
charged in the indictment, to have been committed on the 21st 
day of April, 1848 ; the bill of indictment is returned on the 24th, 
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and the defendant is put upon his trial on the 25th of the same 
month, and the defendant states in his affidavit, that he has been 
in custody and close confinement, since the commission of the crime 
imputed to him, and has not been able to procure testimony ma- 
terial for his defence, and that he cannot go safely to trial, until 
he can collect and prepare his testimony, which he has been un- 
able to do at the present term of the Court; that he had employ- 
ed counsel to defend him in another indictment, found at the last 
term of the Court, and had been informed that such counsel was 
on his way to this Court, he having his assurance that he would 
attend ; that his means are limited, and not doubting but that his 
counsel thus employed would be at the Court, he had not pro- ' 
cured the services of such other counsel, as would justify him in 
going to trial at that time. The defendant also states, that he 
cannot go safely to trial, because, such is the excitement in the 
public mind, and so excited is public feeling at the time against 
him, as he is informed and believes, that he cannot obtain a fair 
trial, and that his application for a continuance was not made for 
delay, but for the purpose of obtaining a fair trial. 

It will be perceived from the Penal Code, that it is not alone 
for the absence of a witness or witnesses, that the Court is author- 
ized to grant a continuance, but if the principles of justice shall 
require a postponement of the trial, then the Court shall allow a 
postponement of the trial, until the next term of the Court. In ma- 
ny of the States, provision is made for a change of venue, when 
the defendant will make oath he cannot obtain a fair trial in 
the county where the offence is committed, but here the offender 
must be tried in the county in which the criminal] act was done, 
no matter what may be the excitement or prejudice in the public 
mind against him. Had the application for a continuance-in this 
case, rested upon that ground alone, we are inclined to the opin- 
ion it should have been granted, at least at the first term of the 
Court, when the offence had been so recently committed ; but 
when we take into consideration all the facts stated in the defend- 
ant’s affidavit, in connexion with that ground, we have no hesita- 
tion in declaring it as our judgment, that the principles of justice, 
in the language of the Code, required the postponement of the tri- 
al until the next term of the Court. The majesty of the crimi- 
nal laws of the country, will best be maintained and vindicated, by 
giving to each offender a fair and impartial trial, reasonable time 
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to make his defence, and not by forcing him into a trial with in- 
decent haste, when his body and mind, from his unfortunate con- 
dition, cannot be supposed calculated to arrange and prepare his 
defence, either with judgment or discretion. 

When it is apparent that the greatest criminal has had a fair 
and impartial! trial, and is convicted according to the laws of the 
land, the public judgment acquiesces in such conviction ; whereas, 
when he has been convicted under circumstances of prejudice and 
excitement, forced into a trial without preparation for his defence, 
the sympathies of the community will be excited in his favor, and 
he will be viewed, rather as a martyr than as a felon, deserving 
pnnishment, and the moral effect of his conviction, will be great- 
ly weakened. 

[2.| With regard to the second ground of error assigned upon the 
aecord, we are of the opinion the question propounded to the wit- 
ness, Green, as to threats made by Dill, “ to drive the defendant 
from the place or take his life,” was legal evidence, and ought to 
have been answered by tbe witness. The defendant was charged 
with an assault, with zntent to murder. This offence must be prov- 
ed to have been committed, under such circumstances that if death 
had ensued, it would have been murder. Archhold’s Criminal 
Pleading, 246. Whether the threats of Dill to drive the defen- 
dant from the plane or take his life, were ever brought home to 
the knowledge of the defendant, the record is silent. The distinct 
proposition made by the record, is whether it was competent for 
the defendant to prove such threats on the part of Dill, against 
the defendant. By the 12th section of the 4th division of the pe- 
nalcode, it is justifiable homicide to kill a human being in self-de- 
fence or in defence of habitation, property, or person, against one 
who manifestly intends or endeavors, by violence or surprise, to 
commit a felony on either. The 13th section declares, that “a dare 

Jear of any of those offences, to prevent which the homicide 
is alleged to have been committed, shall not be sufficient to justify 
the killing. It must appear that the circumstances were sufficient 
to excite the fears of a reasonable man, and that the party killing, 
really acted under the influence of those fears, and not in a spir- 
it of revenge.” The 16th section declares, “all other instances 
which stand upon the same footing of reason and justice, as those 
enumerated, shall be justifiable homicide.” Prince,623-4. The 
threats of Dill, proposed to be proved by the witness, manifested 
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an intent, on his part, to commit a felony on the person of the de- 
fendant. Whether the evidence was sufficient to excite the fears 
of a reasonable man, or only a dare fear, that an attack would be 
made on the defendant’s person, by Dill, was a question for 
the jury todecide. The evidence was competent to show the quo 
animo of the defendant, the circumstances under which he acted: 
If it had been shown that the threats did not come to the knowl- 
edge of the defendant, then, if proved to have been made, they 
would constitute no justification for him. The error consists in 
not permitting the whole of the facts, in relation to the threats, 
to have been proved to the jury. All we can say is, that the 
question propounded to the witness, as it appears on the record, 
was a legal and competent question. What effect the answer would 
have had with the jury, of course we cannot know. All we de- 
cide is, that on a trial for murder, or on a trial for an assault with 
an intent to murder, it is competent, under the provisions of our 
own code, for the defendant to ask a witness if he did not know 
that the deceased, or the person assaulted, made any threats to 
drive the prisoner from the place, or take his life. In the case of” 
The People vs. Rector, 19 Wendall’s Rep.569, evidence of threats 
was held admissible, made a week previous to the transaction, by 
other persons than the deceased, who had broken into the prison- 
er’s house, and treated the inmates badly, and who had threaten- 
ed to return some other night soon after, and break in again, if 
they were not admitted. Although the threats were not made 
by the deceased, yet the testimony was offered, and held admis- 
sible, to show that the prisoner had reason to apprehend violence 
upon his house at the time the deceased and his companions came 
there, and that was his reason for using so much force as he did. 
Mr. Justice Cowen, in delivering his opinion, says: ‘“ The light- 
ness of a relevant circumstance is no argument for withholding it 
from the jury. In the prosecution of a crime so essentially the 
creature of intent as murder, every thing pertinent should be 
submitted to the jury, from which they may infer an absence of 
malice.” Whether the circumstances under which the threats 
were made by Dill, “to drive the defendant from the place or 
take his life,’ were such as to excite the fears of a reasonable 
man, and to induce the defendant to apprehend violence to his 
person, so as to justify an attack upon the party making them, 
was a question for the jury, under the law ; and if not a justifica- 
































SUPREME COURT OF GEORGIA. 


Oglesby vs. Gilmore and others. 


56 











tion under the law, it might, in their judgment, have rebutted the 
presumption of malice on the part of the defendant, which is a 
necessary ingredient to constitute the offence with which he was 
charged. 

Let the judgment of the Court below be reversed, and a new 


trial granted. 


err 


No. 8.—Georce J. Ocessy, plaintiff in error, vs. Wm. W. Gi- 
MORE, e¢ a/. detendauts. 


[1.] At Common Law, an administrato: de bonis non, is entitled only to the 
goods and effects which remain unadministered, in specie, and to the debts 
due to the intestate, unpaid. 

[2.] A sale of negroes under an order of the Court of Ordinary, is an administra- 
tion as to them, which will charge the administrator and his sureties, and vests 
the note taken for such sale in the adininistvator. 

[3.] If such note so taken, be made payable to the administrator as such, it is 
only adescription of the person; he may sue upon it in his own name, and if he 
sue on it as administrator, that is only a descriptio persona, and may be reject- 
ed as surplusage. 

[4.] A judgment recovered by an administrator, is a debt due to him in his per- 
sonal character, upon which suit may be brought in his own name. 

[5.] Under the Act of 1845, an administrator de bonis non, may call his removed 
predecessor, or his representatives, if he be dead, to account touching the en- 
tire administratien of the estate, and the removed administrator is liable to 
him, as at Common Law he was liable to creditors and distributees. 

[6.] Where afund is in the hands of the Court, raised upon a judgment in favor of 
aremoved administrator, upon which he sets up a claim on account of advan- 
ces, the Court cannot, on motion, direct it to be paid to the administrator de 
bonis non, but he must file his bill, that proper issues may be formed, and a 
decree be had, covering the rights of all parties interested in it. 


In Equity,in Lee Superior Court, before Judge Warren, May 
Term, 1848. 


The facts are fully embodied in the opinion of the Court. 


Hines & Hines, Vason, Hout, and Crawrorp & Dub .ey, for 


plaintiff in error. 
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Suitivan & Brown, for defendants, cited : 


4 Mass.611. Toller, 448. 1 Term, 487. 3 East, 104. 1 BE. 
C. L. R. 446. 1 Ala. 206. 2 Porter,550. 2 Wms. Ez’rs, 117. 
1 Salk. 316, 323. 5 East,150. 1 Kelly, 78. + 


By the Court.—Nisset, J. delivering the opinion. 


The facts of the case are as follows: Oglesby, the defendant, 
was administrator upon the estate of a man by the name of John- 
son. Under an order of the Court of Ordinary, he sold certain 
negroes, and the complainant, Mrs. Johnson, who was the wife of 
the intestate, and one of his distributees, became the purchaser, 
giving her note, payable to Oglesby as administrator, for the pur- 
chase money, with the other two complainants, John S, J ohnson, 
and William W. Gilmore, her sureties. When the note fell due, 
suit was brought upon it in the name of the defendant, as admin- 
istrator, and carried to a judgment; execution issued on the judg- 
ment, and the negroes of the complainant, Mrs. Johnson, were 
levied upon and advertised to be sold. Whereupon these complain- 
ants, to-wit, Mrs. Johnson, John S. Johnson, andWm. W. Gilmore, 
the defendants to the judgment, and who are all also distributees 
of the estate of Oglesby, intestate, bring this bill, and pray an in- 
junction against the farther progress of the judgment and fi. fa. 
charging that effects, over and above said judgment, have come to 
the hands of the administrator, sufficient to pay all the debts, and 
with that, to leave a balance for distribution large enough to make 
the shares of the complainants therein equal to the amount of the 
judgment, which shares they offer in payment of it, and ask to be 
so allowed by a decree. They also charge Oglesby with a devis- 
tavit, and pray that he may account. Oglesby answered the bill, 
and denying fully the charges therein, sets up a demand in his 
own right, for advances made for the benefit of the estate, and 
claiming that the whole assets are not more than sufficient to pay 
the debts, his own ineluded. Whereupon the injunction was dis- 
solved. Pending the bill, and before a hearing, Oglesby was dis- 
missed from the administration, by judgment of the Superior 
Court, upon appeal from the Court of Ordinary, and William W. 
Gilmore appoined administrator de bonis non. The bill being 

VOL. Vv. 8 
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amended to this effect, the Chancellor appointed a receiver to 
take charge of said judgment, and proceed with its collection. 
He collected the money, and it being in his hands, Oglesby moved 
the Court that it be paid to him, which motion was resisted by the 
administrator de bonis non, who, by counsel, appeared in Court, 
and claimed that the money raised upon the judgment, was ef- 
fects unadministered by his predecessor Oglesby, and of right 
passed to him. as the now sole and legal representative of the es- 
tate. The Court ordered the money to be paid to the adminis- 
trator de bonis non, and upon that order Oglesby predicates er- 
ror. 

The Circuit Judge held, that inasmuch as the original note, 
out of which this fund grew, was made payable to Oglesby as 
administrator, and suit was brought upon it in his name as ad- 
ministrator, it wasidentified as the property of the estate, and be- 
ing administered, passed to the administrator de bonis non. Against 
this view, it is contended by the plaintiff in error, that the sale of 
the negroes, by order of the Court, for which the note was given, 
was an administration of those negroes, and that Oglesby and his 
security became liable for the amount of the sale, and the note 
and the money collected thereon was individual property. The 
plaintiff in error contends, farther, that if by law the admininis- 
trator de bonis non is entitled to this money, yet he, as such, was 
no party to the cause pending, and that it was not competent for 
the Court, upon motion, merely to direct it to be paid to him. 

[1.] At Common Law, we think the Court was inerror. The 
property, (the negroes) was fully administered by a legal sale ; 
the administrator and his sureties became liable for the amount 
of that sale, and the note thereby becameghis, in his own right. 
Nothing at Common Law passes to the administrator de bonis 
non, but the goods and personal estate remaining unadministered 
in specie, and susceptible of identification, and all the debts due 
and owing to the testator or intestate. So far as the estate has 
been administered, by the first administrator, the second is con- 
cluded. 1 Kelly, 80. 1 Williams’ Ex. 656, 7. 1 Salk. 306. 
Bac. Ab. title Exr’s, B.2. 1 Gill & Johns.270. 5 Randolph, 51. 
Freem. 462. 2 Lev. 10. 1 Ventr. 275. 2 Leigh, 512, 525. 
9 Leigh, 580. 3 Kelly, 261. 

f2.] In Thomas vs. Hendrick, this Court has determined, that 
“when lands or negroes are sold by an order of the Court of Or 





R 
s 


3 : rt wy. 4 nDY 


7, a3 


— Besa 


ws 


BEALEG? 





RARY 


23 8 BTRy 


a 


“=~ s 
. 7 4 





AMERICUS, JULY TERM, 1848. 59 


Oglesby vs. Gilmore and cthers. 








dinary, or perishable property by the act of the party himself, 
they are administered, so far as the successor is concerned.” 
So, upon the authority of this Court, it is settled that the sale of 
the negroes, in this case, by Oglesby, the first administrator, was 
an administration as to them—it was a change or alteration of 
the property, and therefore, the administrator de bonis non, can 
neither recover that property in specie, from the purchaser, nor 
can he go upon the previous administrator for its proceeds. If 
the sale of the negroes was an administration as to them, the 
administrator and his securities became bound for the amount of 
the sale, to the creditors and distributees, and what he got for 
them in money and notes, belongs to him individually. 

If, indeed, there is fraudulent collusion between the adminis- 
trator and the purchaser in the sale, the administrator de bonis 
non, might then pursue the property. Even legal acts, done in 
course of administration by an executor de son tort, binds the 
rightful executor and alters the property. Parker vs. Kett, 1 Ld. 
Raymond, 661. S. C.12 Mod. 471. Coulter’s case, 5 Co. 306. 
Plowd. 282. 1 Williams, Exr’s, 158,9. Thesame is said to be 
true of an administrator’s acts, under a grant of administration 
void, by reason of there being a will and rightful executor. In 
Boyd vs. Sloan, through Ch. Harper, the Court of Appeals of 
South Carolina,say, “ The executor or the administrator is the le- 
gal owner of the goods of his testator or intestate, and if he sell 
them on acredit, it is his personal demand, and he is liable to 
creditors or distributees.” 2 Builey’s R.311. In all such cases 
there is no contract with the intestate, he being dead; the prom- 
ise is to the executor or administrator. In Beassington vs. Ault, 
three executors out of four, named in a will, ordered the sale of 
goods belonging to their testator, and afterwards sued for the 
amount, without styling themselves executors, and without 
joining the fourth executor, and it was held that they might re- 
cover. The Court saying, “ The case referred to is distinguisha- 
ble from the present. In that case the plaintiffs declared as ex- 
ecutors, and when they do that, all must join. But that expres- 
sion was referable to the form of the action, which was an ac- 
tion expressly by executors. In such a case, it is clear that all 
must join, because they derive their interest under the will, and not 
under the probate, and the right to sue is equal in all. But when 
the management is left to three, and those three enter into a con- 
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tract, they may sue alone, without styling themselves execu- 
tors, It is not material how they came by the property, but how 
they have disposed of it. If they alone made the contract, they 
alone ought tosue—that is the short ground on which I proceed.” 
2 Bing. 177. By that case, it is demonstrated, that in cases of 
a sale by executors, the interest in the contract is theirs personal- 

ly. In such a case, it is well settled that the defendant cannot 
plead as a set off, a debt due by the testator to him. Chitty on 
Contracts, 849. In Mowry vs. Adams, determined by the Su- 
preme Court of Massachusetts, Parker, Ch. J. says: “ Now it is 
settled, that when a contract is made with an executor or admin- 
istrator, personaly, after the death of the testator or intestate, or 
when money is received by the person sued, after the death, in 
such cases, the executor or administrator, may sue either in his 
own name, or as executor or administrator.” 14 Mass. 327, 8,9. 
It is clear that they could not sue in their own names, unless the 
legal interest in the contract is in them. 

[3.] When the plaintiff’s cause of action is in his own right, he 
need not name himself as executor or administrator, or make pro- 
fert of his letters, and if he so names himself, when it is improper, 
it will be mere surplusage, and if he sue as executor or admin- 
istrator, when he may declare in his own right, he shall not have 
his costs. 4 Phil. Evid. 359. Com. Dig. Pleader,2 D.1. Hin- 
sey vs. Dimmock, Ventris, 119. Wallis vs. Lewis,2 Ld. Ray. 1215. 
Grimstead vs. Shirly, 2 Taunt. 116. 

As to the general doctrine, that when money due, on a con-- 
tract with an executor or administrator, will be assets; he may 
declare for it in his representative or individual character. See 
1 Chitty Plead. 6 edit. 20, 21. 2 Ler. 165. 6 East, 405. 1 
Taunt. 322. 3 B. & Ald. 101. 2 Marsh, 147. 6 Taunt. 456. 
S.C. 3 Bing. N. C.10. 3 Scott, 329, S. C. Chitty on Con- 
tracts, 274. 

[4.] If it were not true, (and we think there is no doubt of its 
truth,) that the sale of these negroeswasan administration as to 
them, which charged the administrator and his sureties, and vest- 
ed the property in the note in him; yet, there can be no doubt 
but that sueing upon it and reducing the debt to a judgment, did 
make it the individual property of the administrator, and if so, 
the money collected on it was not wrongfully ordered to be paid to 
the administrator de bonis non. The Court below went upon the 
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ground that the note and the judgment were identified as the 
property of .the estate, the former by being made payable to the 
administrator, as such, and the latter because it is founded ona 
suit brought by the administrator in his representative character. 
If, however, the sale and change of property, or the judgment, 
did in law, vest the property in the administrator, those circum- 
stances amount to nothing. The administrator might have sued 
on the note in his own name—electing to sue as administrator, 
does not alter the legal principle. The naming himself as ad- 
ministrator in the note and in the action, is merely matter of des- 
cription. We say, that when the judgment was had, notwith- 
standing it was in favor of the administrator, as such, the judg- 
ment was his individually—he was entitled to its proceeds, and he 
could sue and recover upon it, in his own name, in a foreign ju- 
risdiction. This is well settled. Iu Bonafous vs. Walker, it was 
held that an administratrix, on a judgment obtained by her as 
administratriz, could maintain an action in her own name, against 
the marshal, for an escape of the defendant, who was in execu- 
tion under that judgment. The Court said: “ The instant the 
plaintiff recovered a judgment against Rydot, it became a debt 
due to her on record, and was assets in her hands, and it was not 
necessary to declare as administratrix.” 2 7.R.128. Also, Craw- 
ford vs. Whitall, Douglass, 4, n, 1. 

In the case of Boyd vs. Sloan, 2 Bailey, 312, already referred 
to, Ch. Harper says: “fhe (the administrator) take a note or 
obligation, he must sue in his own right, and if he should name 
himself executor or administrator, though this might not vitiate 
it, it would be because they would be regarded as words of des- 
cription and surplusage, 

‘In the case of Talmage vs. Chapel, and others, the suit was 
brought by the plaintiff as administrator in the State of Massa- 
chusetts, upon a judgment recovered by him as administrator in 
the State of New York. It was objected that the suit could not 
be maintained in Massachusetts, for the want of privity between 
the administrator, under the laws of New York, and the admin- 
istrator in Massachusetts ; in reply to which position. the Court 
say, “the case of Goodwin vs. Jones, cited by counsel, does not 
apply. The action there, was for money due the intestate on a 
contract made with him ; here the action is on a judgment al- 
ready recovered by the plaintiff, and it might have been brought 
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by him in his own name, and not as administrator. For the debt 
was due to him, he being answerable for it to the estate of the intes- 
tate, and it ought to be considered as so brought, his style of ad- 
ministrator being merely descriptive, and not being essential to his 
right of recovery. 16 Mass. 71, 73. 

This question is also discussed and decided, in Biddle vs. Wil- 
kins, by the Supreme Court of the United States. It came up 
there in precisely the form in which it was presented in the case 
last quoted from Massachusetts, Mr. Justice Thompson re- 
views the authorities somewhat at large, and after adverting to oth- 
er points in the case, proceeds as follows: “ He (the administrator) 
was not bound to make profert of his letters of administration. This 
was so decided in the case of Crawford vs. Whitall. It was an 
action of indebitatus assumpsit, upon a judgment recovered by 
the plaintiff, as administrator, against the defendant, in the Mayor’s 
Court of Calcutta. And the declaration alleged that the defen- 
dant was indebted to the plaintiff as administrator, in the sum 
therein mentioned, which had been adjudged to him as adminis- 
trator, &c. The defendant pleaded specially; and showed for 
cause, that there was no profert of letters of administration, 
But the Court said this was unnecessary, because, in this action, 
(onthe judgment,) the plaintiff had no occasion to describe him- 
self as administrator. That itis not necessary, in cases like the 
present, for the plaintiff to name himself as administrator, follows, 
as a matter of course, from his not being bound to make 
profert of his letters; and that when he does so name himself, it 
may be rejected as surplusage, is well settled by numerous au- 
thorities.” The Judge then quotes and comments upon the case 
of Bonafous vs. Walker, the case of Talmage vs. Chapel and others ; 
a case in Hob. 301, and in Lord Raymond, 1215. He affirmsthe 
doctrine held in the case of Ta/mage vs. Chapel and others, which 
I have before specially stated, and overrules the plea. 1 Peters 
R. 691, 2. 

So, according to Common Law principles, our judgment is that 
the administrator de bonis non, was not entitled tothis money, and 
that the Court erred in awarding it to him, 

[5.] This cause, however, is controlled by our Act of 
1845. That Act gives to an administrator de bonis non, authority 
plenary, to call upon his predecessor, or his representatives if he 
be dead, fora settlement of the entire estate; itrepeals the Common 
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Law, as to all the restrictions which it imposes upon him. It 
subjects the first administrator and his estate, to liability to ac- 
count to and with the administrator de bonis non, tcuching his en- 
tire administration. Under this act, the liability of the removed 
administrator to his successor, is co-extensive with what his lia- 
bility to creditors and distributees was at Common Law. 

|6.| Thepolicy of this Act is questionable, but such ist he Act. 
Now as the Act of 1845 applies to this case, there can be no doubt 
but that Oglesby may be ca‘led to account touching this sum of mon- 
ey, by the administrator de bonis non. But he must have his day 
in Court. It was notcompetent for the Chancellor, even under 
the Act of 1845, to transfer this money to the administrator de 
bonis non, by motion. The removed administrator is entitled to be 
heard touching his management of the estate. He is liable to be 
called to account, but it must be regularly done. The administra- 
tor de bonis non, is not a party to this suit. He, astranger to 
this record, cannot be regularly heard, until he comes regularly 
before the Court. Particularly, since the removed administrator, 
in his answer, sets up a claim upon this fund as acreditor, for ad- 
vances made byhim. As to that, he is still entitled to be heard. 
This bill, filed by distributees, charges a devistavit upon the re- 
moved administrator ; not only so, but asks a decree for their dis- 
tributive shares. The estate upon this record is now wholly un- 
represented. Who shall protect the rights of creditors and other 
distributees? All these considerations make it necessary that this 
fund be held up, that the administrator de bonis non be made a party, 
that the parties litigate their respective rights,and a decree be 
had covering them all. We, therefore, send this cause back, that 
these ends may be accomplished, and direct that the administra- 
tor de bonis non, interplead within a reasonable length of time, 
and if he fails to do so, within that time, that the money in the 
hands of the receiver be paid over to Oglesby, the removed ad- 
ministrator. 
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No. 9.—Joun N. Harris, plaintiff in error, vs. O. & A. Wer- 
more, defendants. 


[1.] Under the Judiciary Act of 1799, an execution cannot issue until four days 
after the adjournment of the Court at which the verdict was obtained, or the 
confession of judgment was made. 


Illegality, from Muscogee Superior Court, decided by Judge 
ALEXANDER. 


The facts of thiscase are as follows: At the November Term, 
1847, of the Superior Court of Muscogee county, which term 
commenced on the 2d Monday in November, and closed on the 
9th day of February, 1848, the defendants in error obtained a 
verdict, and signed a judgment against the plaintiff in error. The 
verdict was rendered and the judgment signed on the 15th Janu- 
ary, 1848. On the 21st day of January, 1848, before the adjourn- 
ment of the Court, a fi. fa. was issued from the judgment, and 
levied on the pruperty of F-arris, the plaintiff in error. Where- 
upon Harris filed his affidavit of illegality, under the Statute of 
Georgia, claiming that the execution had issued illegally, in as 
much as four days had not elapsed since the adjournment of the 
Court, before the issuing of the f. fa. The Court below, 
Judge Alexander presiding, overruled the motion of the plaintiff 
in error, on this state of facts, to set aside the fi. fa. and sustain 
his affidavit of illegality. To this decision Harris excepted, filed 
his writ of error, and brought his case to this Court. 


Hines Hott, for plaintiff in error. 
Joun Scutey, for defendants in error cited: 


Bragner vs. Langmade,7 Term, 20. Gradley vs. Hightower, 1 
Kelly, 254. Prince, 426,436. 


By the Court—Lumrxin, J. delivering the opinion. 


[1.] The single question presented in this case is, whether, un- 
der the Judiciary Act of 1799, an execution can issue during the 
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term at which thev erdict was obtained, or the confession of judg- 
ment was made, or within the four days after the adjournment of 
the Court. We are of the opinionthat it cannot. It is conceded 
that the party cast in the suit, is allowed four days after the ad- 
journment of the Court, either to enter an appeal, or stay the ex- 
ecution. The issuing of the execution previously, would seem 
to conflict directly with this privilege. In many cases where the 
Court is adjourned over for several months, where verdicts have 
been rendered at an early period during the session, if the execu- 
tion, were allowed to issue immediately, the defedant’s property 
might be seized and sold, while his right of appeal or stay of ex- 
ecution still existed. But we consider the language of the Stat- 
ute itself, conclusive upon this point. It declares, “ Provided al- 
ways, that any party against whom any judgment shall be enter- 
ed, may give good and sufficient security, either in open Court or 
in the Clerk’s office, within four days after the adjournment of the 
Court, for the payment of the judgment and costs within sixty 
days; and if such party shall not pay the same agreeably thereto, 
execution may issue against such party and the security, without 
any other proceeding therein.” Prince, 426. 

Two things are manifest from this clause:—First, that the 
judgment may be entered up at any time after verdict, for the stay 
of execution is supposed to be subsequent to the signing of 
judgment, and yet this may be done in open Court ; and secondly, 
from the fact, that upon failure of payment, after the expiration 
of sixty days, the execution is to issue, both against the principal 
and his security, it is evident that the law did not contemplate the 
issuing of an execution against the principal alone, previously. 

Seeing no good reason, therefore, for overturning a practice of 
a half a century’s standing, and one so well understood by our 
people, we are constrained to reverse the judgment. We can well 
conceive that special circumstances might exist to justify the issu- 
ing of an execution immediately, as that the defendant was about 
removing his person or property, or both, without the limits of 
the State, or that he was a single gentleman, and such like ; but 
it isfor the Legislature, and not the Courts, to confer this power, 
and under such restrictions as the General Assembly may see fit 
to impose. 

Judgment reversed. 

VOL. V. 9 
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No. 10.—Hartrwetrt H. Tarver, plaintiff in error, vs. Epna 
Cowart, Adm’x of Thomas G. Cowart, dee’d, defendant. 


[1.] The Statute of Limitations does not run against the plaintiff in this State, 
during the twelve months he is inhibited from suing the defendant’s executor 


or administrator. 


Assumpsit and plea of the Statute of Limitations, in Sumter 
Superior Court. Tried before Judge Warren, May Term, 1848. 


The action in this case, was brought by the plaintiff in error 
against the defendant in error, returnable to the November term 
of the Court below, in 1845, upon a note of hand for $464, made 
by the defendant’s intestate, bearing date the 29th day of May, 
1838, and payable twelve months thereafter. 

To this action the defendant pleaded the Statute of Limita- 
tions. 

It appeared upon the trial, and by way of reply to this plea, 
that Thomas G. Cowart, the maker of said note, departed this 
life in the fall of the year eighteen hundred and forty, and that 
administration upon his estate, was granted to the defendant in 
May, eighteen hundred and forty-one. No evidence having been 
submitted on the part of the defendant, the case was submitted 
to the Court and jury upon the foregoing facts. 

On the part of the plaintiff it was insisted, that the death of the 
maker of the note, and the granting of letters of administration 
on his estate to the defendant, suspended the operation of the 
Statute of limitations, for, and during the term of twelve months, 
from and afte: the grant of letters of administration, when the 
plaintiff was prohibited by law from sueing the defendant; and 
that as the declaration had been filed in the Clerk’s office of the 
Superior Court, on the 2d day of October, 1845, if the said term 
of twelve months be not computed, the said action was commen- 
ced in time, and the said plaintiff was not barred. 

On the part of the defendant it was contended, that the opera- 
tion of the Statute of limitations, was not suspended or arrested 
by the death of Cowart, or the grant of letters of administration 
ou his estate to the defendant, the same having occurred after the 
note fell due, and after the Statute had commenced to run. 
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Whereupon, the Judge below charged and instructed the ju- 
ry, that the plaintiff’s right of action was barred by the Statute of 
limitations, and the plaintiff was not entitled, therefore, to recover 
in this action ; that as the Statute had commenced to run against 
the plaintiff before the death of defendant’s intestate, and the 
grant of letters of administration to her, its operation was not 
suspended or affected thereby, although the plaintiff was prohib- 
ited from sueing by statute within twelve months from the grant 
of letters of administration. The jury found for the defendant, 

To which charge and instruction of the Court below, the plain- 
tiff, by his counsel, excepted. 


















Ketty & Gites, Warren & Franks, and E. R. Brown, 
for plaintiff in error. 







Dup.ey and Crawrorp, for defendant, 


Brief of Kerry & Gres, for plaintiff in error. 







The only question presented by the bill of exceptions in this 
case is, whether, under the plea of the Statute of limitations, the 
administratrix should be allowed to compute the 12 months after 

the grant of administration, during which no suit could have been 

brought against her in her representative capacity. 

The Judge who presided upon the trial of this case in the Court 
below, held that the 12 months must be computed, and to that 
decision, the plaintiff has excepted. 

The first and principal Statute of limitations of force iu Geor- 
gia, was passed in 1767. sPrince’s Dig. 573. 

Twelve months were allowed to executors and administrators, 
first by the Act of 1792, (Prince, 229,) and afterwards by the 12th 
section of the Act amending an Act to revive and amend the Ju- 
diciary system of this State. Prince, 422. 

The Act of limitations requires, that suits on promissory notes 
shall be brought within six years after they fall due, and not after. 
The Legislature evidently intended to allow the whole six years 
to the creditor, within which to sue. The direction to sue with- 
in six years and not after, evidently permits him to sue within 
six years. But the Judiciary Act allows 12 months to executors 
and administrators, within which no suit can be brought against 
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them. Now, if the construction given to these Acts be correct, 
then the Legislature forfeits a right of action, because, 
it was not brought within six years, when for twelve months of 
the time, the party was prohibited from sueing by statute. The 
injustice and absurdity of such a construction is palpable. There 
isno sort of propriety in puuishing a party for not sueing for a 
length of time, when during a portion of the time he was prohib- 
ited by lew from sueing. 

It is the duty of the Court, if possible, to give effect to both of 
these statutes. They are both of great utility. And the Court 
is called upon to reconcile these apparently condicting provisions, 
and the only way this can be done, is, to hold that the 12 months 
shall no tbe computed, in pleading the Statute of limitations. The 
Legislature evidently intended that both should stand. They are 
both undoubtedly of force, having been subequently recognized 
by numerous Acts of the Legislature. The 12th section of the 
Act of 1799, is recognized by the Act of 1843. Pam, p. 121. 
Cohb, 225. By the Act of 1839, Pam. p. 146, and the Act of 
1818, Prince’s Dig. 443. These Acts virtually engraft an excep- 
tion upon the Statute of limitations. It is true that they do not 


say expressly that the Statute of limitations shall be suspended du-~ 
ring the twelve months, but they do this virtually. 
The Act of limitations is undoubtly of force. See the Act of 
1839, Pam. p. 147, for au amendment of the Act of limitations. 
The uniform practice has been to consider both these Acts of 


full force. 

It is the duty of the Court to effectuate the intention of the 
Legislature, by giving their acts a reasonable and beneficial con- 
struction. See 3 U. S. Dig. p. 484, seations 64, 65, and 67. 

The uniform construction given to these Statutes, has been the 
one contended for by the plaintiff. See the cases of Johnson vs. 
White, adm’r, T. U. P. Charlton’s R. 140. Jordan vs. Adm’r 
of Jordan, Dudley's R. 182. 

These decisions have been adhered to, until the decision in 
this case. 

This, we conten, is good evidence of the intention of the leg- 
islature. McKeen vs. De Lancy, 5 Cranch, 22. 2 Peter’s Cond. 
R. 179. 

The same constraction has been given to similar acts in other 
States. 
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In Alabama, Houpt vs. Shields, 3 Port. 247. Hutchinson es. 
Tolls, 2 Ibid, 44. Cited 2 U. S. Digest, p. 808, sect. 344, 345. 

In South Carolina, Moses vs. Jones, 2 N. & M. C. 259. 

In Mississippi, Angel on Lim. 2 Ed. p. 61. 

Massachusetts, Idzd, p. 61. 

In Kentucky, Caldwell us. Irvine, 4 J. J. Marsh, 107. Cited 2 
U. S. Dig. p. 863, sec. 238. 

In Maryland, 1 Har. & Johns. 337. 

In New Jersey, I Halst. See Sill. Ball. Limi. 118, 119, 163,238. 

Jackson vs. Johnson, 5 Cowen, 96. 

Planters Bank of Prince Geo. Co.vs. Bank of Alexandria, 10 
Gill & Johnaon’s R. 355. 

Wall ads. Robson, N. & M. C. 498. 





- 








E. R. Brown, for plaintiff in error. 


The Statutes of limitations were never intended to do injus- 
tice, but to advance the ends of justice—to forbid a man by 8 pos- 
itive statute to sue, and then destroy his right to sue, because he 
did not sue, would be revolting to reason. It is true, that the 
Statute mentions infants, those non compos mentis and feme cov- 
erts—but does not in so many words embrace a case like this. 
But it should be remembered that those exceptions are generally 
mentioned by way of giving instances, as the Legislature could 
not always see every possible contingency that might arise. The 
Courts have, however, usually decided that when the statute 
once commences to run, it seldom ever allows itself to be suspended. 

The question has arisen in several of the States, (for it never 
has arisen in England) when the plaintiffs have been restrain- 
ed from sueing for a limited period, and it may be safely said 
that the decisions have been all in favor of suspending the statute, 
even after the same has commenced to run. Angel on Lim. 61. 
Colwell vs. Irvine, 4 J. J. Mar. R. 107. Field vs. Wallace,6 
Monroe, 334. Hutchinson vs. Tolls, 2 Por.44. Houpt vs. Shields, 
3 V. Por. 247. Jordan vs. Jordan, Dudley R. 182. 


By the Court-—Warner, J. delivering the opinion. 


[1.] By the Act of 1809, it is declared, “That all actions foun- 
ded on notes, and other acknowledgments, under the hand of the 
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party, sball be commenc od writin six years from the time wiehs 
note or acknowledgment shall become due, and not after.” 
Prince’s Dig. 577. 

3y the 12th section of the Judiciary Act of 1799, it is enacted, 
that “ Nosuit or action shall be issued against any executor, or 
administrator, for any matter or cause, against the testator or in- 
testate of such executor or administrator, in any of the said 
Courts, until the expiration of twelve months after probate 
of the will of such testator, or letters of administration granted 
on the estate of such intestate. Prince, 422. 

The Act of 1799, it will be seen, inhibits any suit or action 
from being brought against an executor, or administrator, until 
the expiration of twelve months after probate of the will, or 
granting the letters of administration. 

It was suggested on the argument, that the Act of 1809, being 
subsequent to the Act of 1799, necessarily repealed the latter Act; 
but there is a still later declaration by the Legislature on this 
subject, in the proviso to the Act of 1818, which declares, “nothing 
in this Act shall be so construed, as to authorize the bringing 
any action of any kind whatever, against the representative or 
representatives of any estate or estates, until twelve months af- 
ter the probate of the will, or the granting of letters of admin- 
istration on such estate or estates.” Prince, 443. There is no 
doubt as to the general rule, that when the Statute of limitations 
once attaches, and commences running, it will continue to run; 
but here the same authority which declares the holder of the note 
must sue within six years, and not after, also declares, no suit or 
action shall be brought against an executor or administrator, until 
the expiration of twelve months after probate of the will, or grant 
of administration. It is our duty to give such a construction to 
these Statutes, as that both may stand, and take effect according 
to the intention ofthe Legislature. Did the Legislature intend, 
that the Statute of limitations should continue to run, during the 
time the plaintiff is expressly inhibited from sueing, by their com- 
mand! We think not, and the general rule must yield to this 
express enactment of the sovereign authority, and the time du- 
ring which the plaintiff is inhibited from sueing, ought not to be 
computed against him. This same construction was given to 
these Statutes, by the Judges in convention, and has been, so far 
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as we know, the uniform rule of decision in our Courts. Jordan 
vs. the adm’r of Jordan, Dudley's Rep. \82. 
Let the judgment of the Court below be reversed. 





No. 11—A. B. Raean and A. Key, plaintiffs in error, vs. Jo- 
sEPHUS Ecnots, defendant. 


No. 12.—The same vs. the same. 


{1.] A co-défendant toa Bill in Equity who is made so for mere form’s sake, 
and against whom no decree is prayed, may be examined as a witness, on the 
trial of the cause, if necesssry. 


[2.] 'f a complainant in a bill choose to examine a co-defendant as a witness, 
he cannot have a decree against him; and if, from the nature of the case, that 
defendant would be primarily liable to the complainant, and the other defen- 
dant liable only in a secondary degree, the complainant cannot obtain a de- 
cree against either. 


In Equity. Motion for a new trial, in Muscogee Superior 
Court. Before Judge ALEXANDER. 


Both of the above causes, being parts of the same litigation, 
were, by consent, consolidated and considered together. The 
facts are as follows: 

At the April term of the Superior Court of Muscogee county, 
Abraham Key brought his action at Law, against Echols as the 
maker, and Ragan as the indorser of a promissory note for $516 
12, dated March 25th, 1839, due 30th April, 1839, and payable to 
Ragan’s order. At the April term, 1841, the cause was tried, 
and Key had a verdict. The defendants then appealed to a spe- 
cial jury. 

Before the trial on the appeal, Echols, the present defendant 
in error, filed his bill, charging that the note had been obtained 
from him through the fraud of Ragan, and that Key purchased the 
note after it was due. The bill prayed an injunction, and a dis- 
covery and relief. The defendants answered the bill, replications 
were filed, the cause tried, and the defendants had a decree in 





72 SUPREME COURT OF GEORGIA. 
Ragan and Key vs. Echols. 








their favor. Echols then appealed to another jury, and at the 
second trial, which was had at May term, 1848 there having been 
a settlement between Ragan and Echols, Echols moved the 
Court, after orally waving a decree vs. Ragan, that he be permit- 
ted to eramine Ragan as a witness in the cause in his behalf. This 
motion was granted—Ragan was examined, and Echols had a 
verdict. Thereupon, Key filed his bill of exceptions, and brings 
his cause to this Court. The facts in the second case are these: 
The verdict above referred to, was obtained on the 23d May, 
1848. On the 30th, the plaintiffin error, Key, moved a rule ni- 
si, for anew trial, as follows: 

“ And now comes the said Abraham Key, and asks the Court 
for a rehearing and new trial in the said cause,on the ground 
that the verdict and decree are contrary to law, and the rules and 
principles of Equity. And after hearing said application, 
it is ordered that the complainant show cause, as soon as 
counsel canbe heard, why the same should not be granted.” 
Appended to the rule, was the brief of the evidence and proceed- 
ings in the cause, as above set forth. 

During the term the motion for a new trial was argued in the 
Court below, and the motion denied ; whereupon Key excepted, 


and brought his case by writ of error to this Court. 


W. Doveuerty, for plaintiff in error, 


Insisted that Ragan was a necessary party to said bill, be- 
ing the only defendant against whom any fraud or improper con- 
duct was charged, and interested in the suit and the issue, and to 
be affected by the decree in the case, and ought not to have been ex- 
amined asa witness. Dan’l Ch. Prac. vol. 2, top page, 267, 268, 
269, 271, 272. Nightingale vs. Dodd, Amb. 338, Hill vs. Ad- 
ams, 2 Atk.39. Murray vs. Shadwell,2 V. & B.401. 1 Daal. 
Ch. Pr. top page, 200. Gresley Eq. Ev. 243. As to Ragan be- 
ing a necessary party, see Field and others vs. Holland and oth- 
ers, 5 Cranch, 8. Condensed Rep. Supreme Court U. S. vol. 2, 
290. Story Eg. Pleading, 149 4 vol. Hening § Munford, 


Ross vs. Carter, 488. 
That the complainant could not examine said Ragan as a 


witness, without withdrawing the replication to his answer, and 
striking his name from said bill, nor as long as he remained a 
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party to said bill, and there was a possibility of a decree against 
him. Danl. Ch. Prac. 2 vol. 267, 268,269. Carter vs. Hauley, 
Blunt’s Amb. 584. Weymouth vs. Bower, 1 Ves. Jun. 417. Hill 
vs. Adams, 2 Atkins, 39. Meadbury vs. Eisdole, Blunt’s Amb. ap- 
pendix, 817,n. 1, and 9 Mod. 438. Nighingale vs. Dodd, Amb. 
584. Winter vs. Kent, 2 Dick. 595. Ward vs. Ward, 4 Beav. 
223, also 155. Baker rs. Thunall, 6 Beav. 333. 

That on complainants declining to take any decree against 
Ragan, said bill should have been dismissed against Key, against 
whom there were no charges, &c. and secondarily liable. Dani. 
Ch. Prac. 2 vol. 268,269. Thompson vs. Harrison, 1 Cox, 346. Ber- 
nett vs. Ld. Donegst,3 Dow. P.C.133. Nightingale rs. Dodd, 
Amb. 583. Gould vs. O’ Keefe, 1 Beattie, 356, 353. 1 Young, 
602. Field and others, vs. Hulland and others, 6 Cranch, 8. Vol. 2, 
Condensed Rep. Supreme Court, U. 8.290. Gresly Eq. Ev. 244. 
Lewis vs. Owen, 1 Iredell Eq. Rp. 290. Brodly vs. Root, 5 
Paige,633. Trippe & Slade, et al. vs. Lowe's adm’r, 2 Kelly, 304. 
























M. J. Wetvporn, and Jounson & Wixuiams for defendant. 


There is no error in the verdict, and the decree follows the 







verdict. 
A new trial will not be awarded under the circumstances. 9 
U. S. Digest, 416, 1 Peters Dig. 333. 1 Kelly, 580, 618. 2 do. 
15,183. 3 do. 322. 
It was competent to examine Ragan under the order made. 
Daniel’s Chancery Practice, 265, et seq. Greenleaf’s Ev. 428. 
Prince D. 447, 570. 










By the Court—W arner, J. delivering the opinion. 






This bill was filed in the Court below, against Raganand Key, 
by the complainant, to enjoin the defendants from collecting a 
promissory note, given by the complainant to Ragan, and by him, 
indorsed to Key. The complainant charges in his bill, that the 
note was fraudulently procured from him by Ragan, and that 
Key purchased it after due. The record discloses, that Key had 
no patticipation in the fraud whatever, in procuring the note 
from,the complainant, nor any actual knowledge of it when he 
10 
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purchased the paper, and is only chargeable with constructive no- 
tice, in consequence of having acquired his title to the paper 
from Ragan, subsequent to its maturity. 

The whole equity of the complainant’s bill, is founded on the 
alleged fraud of Ragan, in procuring the note from the complain- 
ant, 

{1.] On the trial, the complainant proposed to examine Ragan 
as a witness, (having first obtained an order for that purpose,) 
against Key. The counsel for Key objected to his being exam- 
ined as a witness against him, as Ragan was the principal de- 
fendant in the cause. The Court overruled the objection, andthe 
witness was examined, whereupon the counsel for the defendant 
Key excepted, and now assigns the same for error here. The 
record shows that the complainant orally waived any decree 
against Ragan, but did not move to strike his name out of the re- 
cord, for the reason, as we suppose, if he had done so, his whole 
case would have went out. According to the case, as made by the 
complainant’s bill, when he orally waived any decree against Ra- 
gan, he virtually waived his case out of Court—for Key can only 
be affected, by first establishing the alleged fraud on the part of 
Ragan. When Ragan’s fraud shall be established, then Key’s 
title to the note is affected, because he derived it from Ragan, 
after it became due. Without the allegation of fraud, on the part 
of Ragan, the Court would have had no jurisdiction of the cause, 
and to our minds it would present rather a novel spectacle, in a 
Court of Equity, for the complainant to orally waive a decree 
against the only party to his bill, whose fraudulent conduct alone, 
gave to the Court jurisdiction of his cause. If the complainant 
had moved the Court to strike out of the bill, the name of Ra- 
gan, and the charges made against him, which alone enti- 
tles him to a decree, the whole case would had been out of Court; 
but to avoid this consequence, the complainant is permitted to 
make an oral waiver of a decree, ayainst the principal defendant, 
who perpetrated the fraud, and whose fraudulent conduct alone, 
entitled him to a decree against the other party, who derived ti- 
tle to thé paper, through him. Where defendants have heen 
made parties to a bill, for mere form’s sake, and against whom 
no decree is prayed tm the bill, they may be examined as witness- 
es, if necessary. Gresley’s Eq. Evidence, 243—4. 2 Madd. Ch. 
Practice, 415. 
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[2.] The true rule, as applicable to this case, is stated by Mr. 
Maddock. “Ifa plaintiff chooses to examine a defendant as a 
witness, he cannot have a decree against him, and if from the na- 
ture of the case, that defendant would be primarily liable to the 
plaintiff, and another defendant only in a secondary degree, the 
plaintiff loses his remedy altogether.” 2 Mad. Oh. Practice, 417. 
Thompson vs. Harrison, 1 Cox’s cases, 344. In Lewis vs. Owen, 1 
Iredell’s Eq. Rep. 290, the same rule is recognized. In that case it 
washeld, ifthe defendant examined as a witness be the one primari- 
ly liable to the plaintiff and the other defendant only secondarily li- 
able, the plaintiff, necessarily gives up his claim against both, by 
the examination of the former. The same rule is supported by 
Ch. Walworth, in Bradley vs. Root, 5 Paige’s Rep. 636. Ragan; as 
we have seen, is the party primarily liable for the fraud, the ac- 
tual perpetrator of it. Key, the other defendant, had no actual 
participation in the frand of Ragan, in procuring the note, and as 
the record shows, had no actual knowledge of it, at the time he 
received it from Ragan; consequently, his liability to be perpet- 
ually enjoined from collecting it is secondary, depending on the 
establishment of the fraud of Ragan, through whom he derived 
his title to the note, after its maturity. By examining Ragan as 
a witness, who was the actual perpetrator of the fraud, and pri- 
marily liable therefor, the complainant precluded himself from 
having a decree against fim; and it follows, as a necessary con- 
sequence, under the rule laid down, that he could not have a de- 
cree against Key, the other defendant, who is only affected by 
constructive notice of the fraud, by purchasing the note after 
it was due. 

Let the judgment of the Court below be reversed, and a new 
trial granted. 





¢ 


No. 13—Epwarp Carey, Assignee of the Bank of Columbus, 
plaintiff in error, vs. Kine and Hooper, defendants in errror. 


| 1.] A party is not entitled to a new trial upon the ground of surprise in the 
absence of a material witness, when no diligence has been used to procure 
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the attendance of the witness; even though his absence was procured by the 
improper conduct of the prevailing party. 

[2.] A new trial will be granted for disingenuous attempts on the part of the 
prevailing party, to stifle or suppress evidence, or to thwart the proceedings, 
or to obtain an unconscionable advantage. Upon this ground, a new trial 
awarded where the defendant, by Ictters and persuasions without the kuowl- 
edge of the plaintiff, induced a witness to absent himself from the-town in 
which he lived, and in which the Court was sitting, on the day on which the 
cause was set down for trial, in order to prevent the plaintiff from proving a 
material fact, known to the witness, which he knew was material, and which 
he had reason to believe could be proven by no one but himself. 


Motion to reinstate in Muscogee Superidr Court. Decid- 
by Judge Atexanper, May Term, 1848. 


The facts are embodied in the the decision. 


Jones, Benninc & Jones, Hottand Witi1AmM Doveuerrty, for 


plaintiff in error, 


Insisted that if any artifice or trick be practiced to prevent the at- 
tendance of witnesses, a new trial ought to be granted. Gra- 
ham on New Trials,54. And the authorities there cited, and cas- 
es referred to, and cited; 11 Mod. 141. Bull, Nisi Prius, 328. 
1 Burr. 570. 1 Mod. 156. 

Also, that all disingenuous attempts to stifle or suppress evi- 
dence, or to thwart the proceedings, or to obtain an unconsciona- 
ble advantage, or to mislead the Court or jury, will be defeated 
by setting aside the verdict. Graham New Tri. 56, and author- 
ities there cited and cases referred to. 1 Burr. 352. 9 Price, 


76. 7 Wend. 62. 
The plaintiff’s counsel also insist that motions to reinstate are 


in the nature of motions to continue, &c. 
Coreuirrr & We.sorn, for defendants in error, 


Submitted that no €rror was committed in this. 1st. That no 
subpoena was served, or attempted to be served, upon the wit- 
ness, Barnard, whose testimony is represented in the bill of ex- 
ceptions to have b>: important to the plaintiff in error onthe trial 
when the nonsuit was awarded. The plaintiff was guilty of gross 
negligence, in not having taken the proper legal » eps to coerce 
the attendance of witness, and, therefore, is precluded from com- 


plaint. Vigilantibus non dormientibus leges subveniunt. Prince’s 
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Dig. 424. Graham on New Trials, 174, 175, 175,177. Stroup 
vs. Sullivan and Black, 2 Kel. Rep. 275. ‘The plaintiff cannot be 
permitted to pass the line of his own laches in the premises, to 
try the case upon the supposed misconduct of the opposite party. 
As well might one attempt to be entertained in a Court of Equity, 
having unclean hands in the matter of his complaint. It does not 
appear that witness had been, prior to the trial, so much as solicit- 
ed to attend and give testimony. No promise had been asked or 
given—no trick or deceit practised upon the plaintiff in error, to 
beguile or mislead him in respect of the preparation of hiscause, 
by either defendants in error or witness. The witness being 
wholly unaffected by any precept of the Court or authority of 
law, did but exercise his discretion in conforming his conduct 
to the preferences of the one party, rather than the other. 

But least ofall, can the plaintiff be heard on the ground ofsurprise. 
According to his own showing, it does not seem that Barnard’s 
evidence was ever looked to by him before the trial. He chose 
rather to rely upon the notarial certificate. To make the plain- 
tiff’s case the more unfounded, his cause was set down for trial on 
a named day, and thus a better opportunity to prepare his proofs 
was afforded him. Courts of Law do not aspire to enforce any 
duties of a merely moral nature. Supposing, however, the wit- 
ness to have been satisfied that the right of the cause was with 
defendants in error, and that an improper use was about to be 
made of his testimony, the defendants in error having lost, by 
casualty, the means of defence, it may be well doubted whether 
any rule of ethics was broken. Who shall decide the point of 
conscience ? 

Let a practical test be applied to the alleged rights of the plain- 
tiff to a new trial. Had he moved a continuation of his cause, 
when the nonsuit was awarded, with a view to procure the evi- 
dence of Barnard, most certainly he would have failed. Could 
he have obtained it, however, he would, by reason of his declen- 
sion to move it, aside from other causes, have disentitled himself 
to the rule to set aside the nonsuit. Most clearly he could not have 
moved an attachment, or other penal process against the witness, 
prior to service, or attempt at service, of subponea. The plaintiff, 
then, has sustained no legal damage. Shetftall vs. Clay, R. M. 
Charlton’s Rep.7. Gist vs. Mason, 1 Tenn, 84. 

2. It does not appear, by the affidavit of the witness, Barnard 
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that if he had been examined he would have given the desired 
testimony. This is a fatal objection to the plaintiff’s motion. 

Defendants further contend there is no error, because the 
rule was discharged by operation of law, and for want of cer- 
tainty. 1 Todd’s Practice, 499. 1 Kelly, Nisbet vs. Lawson. 3 
do. Bethune vs. Bonner. 

The reason may be wrong, but the decision is right. 2 Peter’s 
Digest, 135. 


By the Court—Nisset, J. delivering the opinion, 


An action was brought in the Superior Court of Muscogee 
county, by Edward Carey, assignee of the Bank of Columbus, 
against King & Hooper, indorsers upon a bill of exchange. The 
cause being ripe for trial, was set down for a hearing on a particu- 
lar day, and in consequence of the absence of E. Barnard, the no- 
tary public, who made demand, and gave notice to the indorsers, 
the plaintiff was unable to make out his case, and submitted to a 
nonsuit. A rule isi was then taken by the plaintiff, calling up- 
on the defendants to show cause why the nonsuit should not be set 
aside, and a new trial granted, upon the following grounds: 

1st. Because the plaintiff’s counsel was surprised on the trial 
of the cause, by the absence of E. Barnard, who was the only per- 
son by whom notice of non-payment, necessary to charge the 
defendants, as indorsers, could be proven, and who is a merchant 
residing in the city of Columbus, and a notary public, and gen- 
erally to be found at his office, or counting room, and seldom ab- 
sent therefrom in business hours, and that plaintiff went to the 
store of witness for him before the case was submitted to the 
jury. 

2d. Because the absence of said E. Barnard was procured at 
the instance and request of the defendants, or by some one act- 
ing in their behalf, to prevent the plaintiff from having the benefit 
of the testimony of said Barnard, on the trial of said cause. 

The rule for a new trial was supported by the affidavits of the 
plaintiff, Mr. Barnard, the witness, and Mr. Lee. Mr. Barnard 
states in substance, that being about to leave the city of Colum- 
bus in the spring of 1847, one of the defendants stated to him, 
that the plaintiff might want his testimony in the case, which was 
then pending, and expressed a hope that his business might not 
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permit him to return to Columbus until the adjournment of th 
Court ; that whilst he was absent in the city of New Orleans, he re- 
ceived a letter from one of the defendants, very much to the same 
purport; that after his return to Columbus, he had a conversation 
shortly before the case was expected to be tried, with one of the 
defendants, the object of which seemed to be to procure his ab- 
sence from the trial, andto prevent plaintiff from having the bene- 
fit of his testimony on the trial; and among other things, by way 
of inducement to him to yield to his solicitations, the defendant 
stated to him, that the debt was an old and large ore, suffi- 
cient to ruin him if he had it to pay ; and that the debt, or a great- 
er part thereof, had been paid ; but owing to some cause, (per- 
haps the death of Mr. A. B. Davis,) he was unable to prove it; 
and requested him to absent himself from town on the trial, which 
he agreed to do if he was not subpoenaed; that on the morning 
of the day upon which he was informed by the defendant, the cause 
was to be tried, Henry King, one of the defendants, came to him 
and renewed his request that he should leave the town to prevent 
the plaintiff from procuring his testsmony on the trial, which was 
about to take place ; which he, not being subpeenaed, agreed to 
do, and did ride out into the country, and remained until about half 
past 11 o’clock, when he returned to his dwelling house, and was 
there but a short time, when the plaintiff called for him to go the 
Court House to testify in the case. 

Mr. Lee states,that on the day of the trial, and a short time be- 
fore the nonsuit was awarded in the case, he met with Richard 
Hooper, (oue of the defendants,) who seemed much elated at the 
result of the case, and told him that E. Barnard was not out of 
town, as was supposed, but that he had him in some back room, 
taking refreshments with him. 

Mr. Carey, the plaintiff, states in substance as follows: That 
Barnard was the notary of the Bank of Columbus ; that he deman- 
ded and protested the bill, and gave the notice to the defendants ; 
that he was the only person by whom he could prove these facts, 
that he resided, and kept his office, about 600 yards from the 
court house, that he was in the habit of attending the Court, 
when desired todo so, either with or without a subpeena, to prove his 
official acts as notary ; that as soon as he was informed, during the 
trial, that his testimony was needed, he went to his store for him 








SUPREME COURT OF GEORGIA. 


Carey vs. King and Hooper. 


fir’st, and was informed by his clerk that he had gone out of town; 
he then went to the livery stable, where he had been informed 
Barnard had gota horse,and there also he learned that he had gone 
out of town. He thenreturned to the Court-House, and informed 
his counsel that he could not find Barnard, and was directed 
again to goin search of him; he then went out again to the live- 
ry-stable, where he was informed he had returned—then to his 
store—then to his residence—where he found him, and asked him 
to go immediately to the Court-House, which he promised to do, 
but the case had been non-suited before they got to the Court- 
House. 

The defendants filed their answer to the rule, and after hear- 
ing argument, the Court refused a new trial upon both the grounds 
taken in therule. And it is to this decision that Mr. Carey, the 
plaintiff in error, excepts. 

[1.] We think the Court was right on the first ground taken in 
the rule, to wit, surprise. There certainly was no surprise here. 
There can be no surprise, by reason of the absence a material 
witness, when there has been no diligence used to procure his at- 
tendance. He was not subpoeenaed—had not been even request- 
ed to attend—indeed, no effort had been made, whatever, to se- 
cure his presence in Court, until after the cause had been called 
for trial, and the trial was in progress. The plaintiff could not, 
under these circumstances, have continued his cause—he would 
uot have been entitled to a continuance on the ground of surprise. 
It would be no reply to this want of diligence, that plaintiff and 
his counsel, did not think the testimony would be needed in the 
cause, until it was on trial. Counsel are presumed to know the 
law of their cases, and must anticipate, at their peril, their legal 
necessities. A misconception of the law of the case, cannot gener- 
ally be recognized as ground for surprise. Nor does it relieve 
the party from the obligation of diligence, that this individual was 
a notary public, and that he was in the employment of the Bank 
of Columbus, the plaintiff’s assignor. It is not made the duty of 
the notary, by law, to attend as a witness, in cases where his tes- 
timony, as a notary, may be needed; that is no part of the legal 
obligation of his office. The fact, that being a notary, he is pat- 
ronised (his office having emoluments) by a Bank, a mercantile 
house, or an individual, may create a moral obligation to attend 
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when requested, in Court to prove his official acts, but no legal 
obligation. 

{2.] But we are clear that the rule ought to have been made ab- 
solute on the second ground, to wit: the misconduct ef the de- 
fendants, who prevailed iu the Court below. We separate this 
ground altogether from allconsiderations of diligence. The ques- 
tion is not whether the preper, or any steps were taken to secure 
the attendance of Mr. Barnard, nor whether he, in leaving the 
town of Columbus, on the day when the trial was had, for the pur- 
pose of preventing the plaintiff from having the benefit of his tes- 
tomy, violated any legal obligation or incurred any penalty. I 
express no opinion whether he, under the circumstances of thiscase, 
was guilty of a contempt of Court. I will say, however, that he act- 
ed with a strange disregard to moral obligation, of the duty of good 
citizenship, and with a no lessstrange misconception of what is due to 
the authority of the Court and the majesty ofthe Laws. Our Courts 
are organised to administer justice between man and man. And 
it is the duty of all good citizens to lend their aid to that adminis- 
fration—to sustain the rightful authority of their own courts, 
and to preserve the fountains of justice pure. No manis in the full 
discharge of all the obligations of a good citizen, who directly or 
indirectly, prevents the regular course of justice. He has no right, 
by any agency of his, to thwart or hinder, or in any wise trouble 
the course of justice. So long as the law and the administra- 
tors of the law, by the authority of the State duly constituted, 
are sustained by a healthful public sentiment, based upon 
the cordial co-operation and right conduct of individuals, the 
Courts of justice will be found tu fulfil the great ends of the 
civil and criminal administration. But if the citizen is per- 
mitted to combine with parties to withhold testimony, or in any 
other way to disturb the course of justice, and to prevent the tri- 
al of causes upon their merits, our Courts will become but a 
mockery andafarce. I do not say that in this case, or in any case, 
a witness, not subpeenaed, is bound legally or morally to attend 
Court, unless he had giver the party needing his testimony assur- 
ances that he would attend, (in that event the moral obligation 
would be. perfect,) but I do say, that he is not at liberty, consist- 
ently with the obligations of a good citizen, by arrangement with 
the adverse party, knowing that his testimony might be needed, to 
absent himself with a view to prevent its being used in the cause. 

VOL. V. 11 
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Mr. Barnard admits, that at the instance of the defendants, or one 
of them, knowing that the cause was to be tried on that day, he 
did absent himself from Columbus, his usual place of business and 
abode, for the purpose of preventing the plaintiff from using him 
asa witness. He knew, too, that his testimony might be materi- 
al, for he knew the character of the suit, and what the plaintiff 
might want to prove by him, and as he was the notary who pro- 
tested the bill and gave the notice, he had reason to believe that 
he was the only person by whom notice could be proven. He 
therefore lent himselfto one party, in order to defeat the other. 
Is not this an overt interference with the regular and impartial 
administration of the law? By his actthe Court was pre- 
vented from trying the cause upon its merits. We do not call 
this a crime. We admit that he may have acted under a convic- 
tion that he was violating no obligation, legal or moral, and that 
he had a perfect right to act as he did act. But we think he act- 
ed under very imperfect views of his duty. 

All this reasoning applies with intense force to the conduct of 
the defendants. They were parties before the Court. Their 
. rights were in the hands of the Court, and equally the rights of 
the plaintiff, to be determined by the Court according to the forms 
of law. The Courts will not permit a party to interfere with 
those forms. It was the right of the plaintiff to prove the no- 
tice in this case. He had aright to prove it by Mr. Barnard, if 
he could get him into Court, either with or without a process of 
the Court. He had a right to expect that his adversary would 
resist his claim, only according to the forms of law. The de- 
fendants had no right to resist itin any other way. Both parties 
having submitted their rights to the Court, to be tried according 
to law, it was the duty of both parties to conform to the law in 
all their conduct, and come ‘weal or woe, to abide its judgment. 
The reasons which the defendants present to the witness, to in- 
duce him to absent himself, are—1st. That if the claim of plain- 
tiff should prevail against them, it would reduce them to beggary 
orruin. 2d. That the claim was paid, or a great part of it, and 
they were unable to prove it. Ifthe former is allowed to justify 
management, to keep a witness out of Court, then it may be jus- 
tified in all cases. Ifthe payment of the debt be an excuse for 
defeating the due administration of law, then away with all law, 
and all Courts, and all the ministers of justice, and let men take 
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their interests into their own hands. This doctrine stops not 
short of the right of repudiation of Courts, law and_ processes. 
Men must pay their debts, adjudged by law to be due, whether 
they are ruined by it or not. Not only so, but they must sub- 
mit to the law, which prescribes the forms of determining when 
they are justly due. 

Admitting, for the sake of the argument, that the latter reason 
is true in point of fact, still it is no justification for them. The vir- 
tue of laws consists much in their generality. They cannot 
turn aside from their stern and defined course, to accommodate 
themselves to the hard cases, which, under the very best systems, 
sometimes occur. Better that injustice be done occasionally, how- 
ever melancholy the necessity, than that the law should be re- 
laxed, perverted or dispensed with, to meet the exigencies of an 
occasionally occurring hard case. The latter course, indeed 
would be the most cruel injnstice, and would work a wide ruin 
through all the departments of society. And it is the duty of par- 
ties to take and act upon this view of the subject. But whether 
it.be or not true, it assumes for the party the right of judging in 
his owncase. Whether this debt was or not paid, was one of the 
questions, which the law devolved upon the Court for trial. The 
defendants had no right to anticipate the judgment of the Court, 
and to act upon their private judgment. Now it isthe duty of 
the Court to see to it, that its own authority be respected; that 
trials are conducted according to the forms of law, and that no ad- 
vantage be taken by one party over the other. And if by the im- 
proper conducj of one party, he gains‘an unfair or unconscien- 
tious advantage over his adversary, the Courts will not permit 
him to retain it. Courts of Law, as well as of Equity, require 
that the parties shall come into the trial, with clean hands. 
They will not permit the sanctuary of the laws to be polluted. 
To the extent of their powers, Courts of Law will grant relief 
against such advantage. They will grant it in cases like the 
present, by awarding a new trial. These views are sustained by 
authority. 

In the first place, it is true as a general proposition, that a new 
trial will be granted on account of the misbehavior of the pre- 
vailing party, towards either juries or witnesses. 2 Tidd, 906. 
7 Mod. 156. 3 Brod. & Bing. 272. 7 Moore, 87, S. C. 

Ifany artifice or trick be resorted to, to prevent the attendance 
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of witnesses, or for the suppression of evidence a new trial will 
be granted. Graham on New Trials, 54, and authorities there re- 
ferred to. 

The conduct of the defendants in this instance, may not b econ- 
sidered as amounting to artifice or trick, strictly, but looks very 
much like it. There was something very much like artifice in 
importuning the witness to absent himself, upon ex parte repre- 
sentations of the case, and in entertaining him im a back room, 
during the progress of the trial, with refreshments, 

But a new trial will be granted for disingenuous attempts to 
stifle or suppress evidence, or to thwart the proceedings, or to ob- 
tain an unconscionable advantage. Graham on New Trials, 56, 
et seq.and authorities there quoted. 1 Burrow,352. 9 Price, 76. 
7 Wend. 62, Buller, N. P. 328. Can it be doubted that the at- 
tempts of the defendants here, were tostifle or suppress evidence % 
The attempt was to prevent the attendance of the witness, in or- 
der to prevent him from testifying in behalf of the plaintiff. It 
was more than an attempt, it was a successful effort. By their 
persuasions he did absent himself on the day of trial, and his tes- 
timony was thereby ¢m fuct stifled. Had he remaimed, the plain- 
tiff would have had his testimony, the Court would have constrain- 
ed his attendance, if it had become neccessary, upon its being 
made to appear that he was within the curtilage of the Court. 
That these attempts were disingenuous, is demonstrated in this, 
that they were not open, not made with the knowledge of the 
plaintiff. One act doneto stifle the testimony, was the secreting 
of the witness. They also succeeded in thwarting the proceed- 
ings of the Court. But if not on these accounts, then without 
doubt the new trial ought to be had, because, by disengenu- 
ous conduct, the defendants obtained an unconscionable advanta ge 
over their adversary. By their conduct the plaintiff was defeat- 
ed, and a judgment ofnon-suit awarded against him; for the re- 
cord discloses the fact, that the plaintiff was non-suited, because 
he could not prove notice, and that he could have proved notice 
by Barnard, had he been present; and farther, that he was absent 
by the procurement of the defendants. The demonstration is 
By their disingenuous conduct they have obtained an 


complete. 
unconscionable advantage over the plaintiff, and we are not wil- 


ling that they shall retain it. In the case of Anderson vs. George, 
Lord Mansfield granted a new trial, because the plaintiff, having 
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in Court a note necessary to the defence, would not produce it, 
and thereby obtained a verdict. Then it was said that the defen- 
dant was in default, because he might have commanded the note 
by a notice, which he had failed to give, and therefore, a new trial 
ought not to be granted. Just so here, itis contended that the 
plaintiff is in default ; he might have commanded the testimony of 
Mr. Barnard by subpeena, but did not subpeena him ; therefore, a 
new trial ought not to be granted. But Lord Mansfield held, 
“that the plaintiff had taken an unfair advantage of the defendant, 
contrary to justice and good conscience. That the rules of practice 
must be general, but he who abused them in a particular case, 
should not shelter a trick by regularity.” 1 Bur. 352. So here, 
we say that these defendants shall not shelter themselves by an 
appeal to the practice of the Court, which requires’a party to 
subpeena a witness—they shall not be profited by regularity. 

Buller in his Nisi Prius. refers to a case very much like this 
case, Montpesson vs. Randle. In that case, a material witness for 
the defendant concealed himself in the house of the plaintiff, to 
avoid being served with a subpoena, by which means the plaintiff 
obtained a verdict, but the Court set it aside without cost, “it be- 
ing unreasonable, said the Court, for the plaintiff to carry the 
cause down for trial, when she knew the defendant could not 
make a defence.” Buller, N. P. 328. 

Let the judgment be reversed. 


PAAR ARO AAA AAA ARA RR ARRAS 


No. 14.—Epwarp V. Monrog, plaintiff in error, rs. Tuk Srare 
or Georet, defendant in error. 


{1.] When an act is done, to which it is necessary to ascribe a motive, it is al- 
ways considered that wLat is said at the time, frum which the motive may be 
collected, is a part of the res geste. 

In general, what a party says, is not evidence in bis favor, unless it be a part 
of a conversation, of which some other part has already been given in testi- 
mony. But where the declarations of the party accompany the act, and area 
part of the transaction, it becomes admissible. 

[2.] The declarations of a defendant, antecedent to the fact, are sometimes ad- 
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mitted as tending to explain and reconcile his conduct, and to discern the quo 
animo with which the act was committed. 

{3.] Threats, accompanied with occasional acts of personal violence, are admis- 
sible to jnstify tne reasonableness of the defendant’s fears, provided a knowl- 
edge of the threats is brought home to him. And repeated quarrels may be 
shown between the parties, to establish the malo animo; but you cannot go 
back to a remote period, and prove a particular quarrel or cause ofgrudge, un- 
less it be followed up with proof of a continued difference flowing from that 
source. 

{4.] The slayer can derive no advantage from the character of the deceased for 
violence, p-ovided the killing took place under circumstances that showed he 
did not believe himselfin danger ; yet in case of doubt, whether the homicide 
was perpetrated in malice, or from a principle ef self-preservation, it is right 
to admit any testimony of this kind as it tends to illustrate to the jury the mo- 
tive, by which the defendant was influenced. If an assailant intends to com- 
mit a trespass only, to kill him is manslaughter; but if he design to perpe- 
trate a felony, the killing is self-defence. In all cases, therefore, of this kind, 
the character of the deceased for violence, &c., has much to do in deciding up- 
on the reasonableness or the unreasonableuess of the defendant’s fears. As a 
general rule, it isexpedient and proper to receive proof of law-suits existing 
between the parties, and all the evidence which gces to shew the state of feel- 
ing existing between them at the time that the act was committed. 

[5.] It is error in the Court, in its charge to thejury, to intimate doubts as to the 
competency of legal testimony, which has been offered before them, it being 
calculated to weaken its force in their estimation. It is error also in the presi- 
ding Judge, to remind the jury of the existence of the Supreme Court, to which 
the defendant could carry his case up, if evidence offered in his behalf had 
been improperly rejected, and an appeal in consequence thereof, should 
become necessary ; such remark, however well intentioned, being calculated 
to lessen their sense of their own responsibility, and at the same time to con- 
vey the idea that the proof already before them, was not sufficient to acquit the 
defendant. 

[6.] Motions for new trials on new matter brought before the Court, should be 
received with great caution. 

[7.] Whenever the objection to the juror would be good cause of challenge for 
favor, if discovered in time, it will be ground for a new trial, ifnot found out 
till after verdict. 

{g.] A juror wili be heard in his own vindication, and to sustain his impartiality. 

{9.] No privciple or rule of practice, tending to insure the impartial adminis 
tration of public justice, and the purity of jurors, should, in the slightest de- 
gree, be abandoned or impaired. 

[10 ] Where there has been an improper separation of the jury during the tri- 
al, the prisoner, if found guilty, is entitled to the benefit of the presumption 
that the irregularity has been hurtful to him; and the onus is upon the State 
to show, beyond a reasonable doubt, that the defendant has sustained no inju- 


ry on account of the separation. 


Indictment for murder, in Lee Superior Court. Tried before 
Judge Warren, May Term, 1848. 
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The whole evidence, as embodied in the bill of exceptions, is 
incorporated in the opinion of the Court. 


Warren, Cotquitt and We.usorn, Bartow and WI.tiAMs, 
S. T. Bartey, Dupiey and Crawrorp, Lyon and Ciarx, Haw- 
KINS, Srrozier, Sutuivan and Moor:, for plaintiff in error, * 


Sox. Genz. Perxrins, for defendant. 


Argument in brief of Francis 8S. Bartow, of counsel for plain- 
g , I 


tiff in error. 


The bill of exceptions in this case, may be comprised under 
four heads : 

1st. The exclusion of the evidence offered by the prisoner up- 
on his trial. 

2d. The misdirection of the Judge in his charge to the jury. 

3d. The separation of the jury, after they had been charged 
with the cause, and their misconduct while deliberating upon the 
verdict. 

4th. The incompetency of one of the jurors impannelled, he 
having, before he was called to try the prisoner, manifested the 
strongest bias, and expressed a determination to convict him, 

There are various specifications of error in the bill of excep- 
tions, but they will all arrange themselves under one of the four 
heads above declared. We will examine them in their order, 
The prisoner was charged with murder. It was not denied that 
he had taken the life of James Macon. The presumption of law 
was of the sternest nature. It was incumbent on the prisoner to 
show his innocence. It was for him to prove whatever might 
mitigate, excuse or defend his act ; it was for the jury to consid- 
er, carefully and anxiously, whatever he could offer in his behalf. 
Upon reason, then, he should have been allowed a full hearing of 
every circumstance which could have influenced his conduct. Jus- 
tice would weigh with unwavering hand each atom thrown into 
her scales. The Common Law and the Statute Law alike affirm 
this doctrine. The Court below ruled, in effect, that it would 
hear no evidence, except that which could exhibit the conduct of 
the parties at the time of the killing. The Court, in thus ruling, 
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applied to this case the 15th section ofthe 4th division of the Pen- 
al Code: “ That if a person kill another in his defence, it must 
appear that the danger was so great and urgent, at the time of the 
killing, that in order to save bis own life, the killing was absolute- 


ly necessary; and it must appear also, that the person killed, was 
the assailant, and that the slayer had really and in good faith en- 
deavored to decline any further struggle before the mortal blow 
was given.” 

The Court erred in the application of this principle. Even un- 
der that section, there is room for the prisoner’s evidence. But 
there is another principle of the law of homicide which is dis- 
tinct, and must not be confounded with the one just quoted. 

The Penal Code of Georgia has made no change in the Com- 
mon Law of homicide, except by abolishing the shade of guilt, 
which the Common Law has fixed on “ excusable homicide.” In 
this it has only declared, that “excusable homicide ” at Common 
Law, shall be “justifiable” by the Statute. But the Penal Code 
expressly affirms in words, the distinction which has always ex- 
isted between those two species of homicide, as applied to the 
law of self-defence. 

There are two species of justifiable homicide, and Sir Michael 
Foster draws the distinction with great clearness. See Foster’s 
Crown Law, 273. Our code has borrowed its language from his 
treatise. “ Justifiable homicide,” says section 12, “ is the killing, 
&c. 1st, in self-defence, or 2d, in defence of habitation, property 
or person, against one who manifestly catends or endeavors, by vt- 
olence or surprise, to commit a felony on either.” And the next 
section declares, that “a bare fear of these offences shall not be 
sufficient to justify the killing. It must appear that the circum- 
stances were stfficient to excite the fears of a reasonable man, and 
that the party killing really acted under the influence of those 
fears, and not in the spirit of revenge.” This is what Mr. Foster 
calls justifiable self-defence. The 15th section, which is quoted 
above, has manifestly no reference to that class of homicide. _ It 
refers to self-defence in a case of mutual combat, or what at Com- 
mon Law was termed excusable homicide, or as Mr. Foster calls 
it, “ excusable self-defence.” And to that species of homicide he 
applies the language of the 15th section. There was capital er- 
ror in confounding these two and distinct rules of law. 
There was error in applying before hearing the evidence 
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offered, the law of the 15th section, when the prisoner demand- 
ed a different and a larger justification, under the law of the 12th 
and 13th sections of the code. [e claimed the principle of the 
Statute and the Common Law, which authorized him “to repel 
force with force ;” “to pursue his adversary,” not to retreat from 
him ; to’kill the enemy who intended and endeavored to commit 
a felony upon him; to act upor the excitement of his reasonable 
fears, and not to wait for the accomplishment of a wicked attempt. 
This was a right derived from nature ; 2 right above and beyond 
human laws. Grotius, Book 1, c.2, 53. Book 2, e. 1, 189. 
This is the principle affirmed by Lord Holt in Mawgridge’s case. 
“He that has shown that he ‘has malice against another, is not fit 
to be trusted with a dangerous weapon in his hand.” See also 
Guiscard’s case, Foster, 274. 

He claimed that he had a right to show by evidence, that there 
was no malice in his conduct. That he had acted from necessity 
in the maintenance of his personal and natural rights, or that at 
least, the circumstances attending the transaction, had reasonably 
excited his fears. He had assumed the responsibility of deciding 
those questions for himself. The propriety of that decision was 
now the matter for the jury to try. Whether they would or 
would not affirm his act, was the fearful issue. To do him jus- 
tice, they must stand just where he did; they must feel as he 
felt; they must know all that he knew; they must see all that 
he had seen; they must hear all that he had heard. That he had 
a right to make such a defence is unquestionable. In Selfridge’s 
case, 160, Judge Parker lays down this rule, “ Where from the 
nature of the attack there is reasonable ground to believe that 
there is a design to destroy life or to commit a a his 
person, the killing the assailant will be excusable homicide, al- 
though it should afterwards appear that no felony was intended.” 

To the same point is Levet’s case, 1 Hale, 42. 

In Rex vs. Scully, 1 Car. § P. 319, the Court say, “The life 
of the prisoner was threatened, and if he considered his life in 
danger, he was justified in shooting the deceased.” 

The case of the People vs. Anderson, 2 Wheeler, C. C. 407, is 
to the same point. 

There were then two subjects of inquiry : 
1st. The acts and intent of the deceased. 
VOL. V. 12 
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2d. The acts and intent of the accused. 

The evidence excluded on the trial, was offered to illustrate 
both these material subjects. Was that evidence proper and rel- 
evant? The object of judicial investigation, 1s the ascertainment 
of truth. Evidence is the means by which that is effected, and 
its rules are the same in civil and criminal cases. It is variously 
adjusted to perform its task in the most certain and direct way. 
Some things are self-evident, some are proved by the senses. 
But there are other subjects which address themselves to no pal- 
pable standard of truth, but to human experience of human mo- 
tive, feeling and passion, and of the sources of hope and fear. 

We look at all the influences which have surrounded our fel- 
low, and then we sound his heart by the plummet we have ap- 
plied to our own. We “judge not according to appearances.” 
We trace the cause from the effect, and consider whether there 
is any necessary connexion between the act and the alleged mo- 
tive of it. And when we have heard all, and gone through with 
the anatomy of the heart, we who feel the influence of all motives 
which prompt to action, and all passions that stir the breast, know 
how to judge our fellow. Hence, the inestimable value of trial 
by jury. But what a mockery it becomes, when the issue of life 
or death is tried, without evidence and without deliberation. The 
evidence offered and excluded, would have proved that the decea- 
sed and Monroe were in a state of war; war, waged by a crim- 
inal against him who would bring him to justice ; conducted with 
malice and perseverance in a secret as well as open way ; war, 
declared to the death against an unoffending man, who, so far 
from retaliating, made every effort to escape his adversary, until 
at last, t tened, goaded, pursued, hunted, until endurance was 
exhausté@, he turned upon his adversary in the moment of hot 
pursuit, and did that which nature prompted him to do, and used 
that sword which the Jaw herself placed in his hands and com- 
manded him to use. This evidence, then, was indispensible to 
to show the acts and intent of the deceased. Other evidence was 
offered, to show the acts and intent of Monroe. His apprehen- 
sion, his alarm, his knowledge of the intention of his adversary 
to take his life; that he had heard the threats, had escaped from 
the attempts to injure him, that he had been warned of his vio- 
lent and vindictive nature, and had lived for weeks in a constant 
state of watchfulness, anxiety andalarm. In short, the evidence 
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offered, sought to delineate the whole story, from its inception to 








its termination; to paint each shade and bring to light every 
object in the scene; to present it all for examination and for 
judgment. Surely this evidence was pertinent ; nay, that it went 
to the very marrow of the case. Yet it was rejected. No prin- 
ciple of law, and no decisions of Courts, cen be invoked in aid of 
this exclusion. We refer to the following authorities in support 
of our position. Reynolds vs. State, 1 Kel/y, 236. State vs. Bel- 
lers, 2 Halsted, 220, 230, 237. In that case, the Chief Justice 
says, “ The question is, what excited the prisoner to the commis- 
sion ofthe act? Every thing which operated upon his mind ought 
to be proved.” 3 Stewart and Porter, 308, 315. I quote from 
that case one sentence. “If the circumstances of the killing were 
such as to leave any doubt whether he had not been more actua- 
ted by the principle of self-preservation than that of malice, it 
would be proper to admit any testimony calculated to illustrate 
to the jury the motives by which he had been actuated.” The 
State vs. Wright, 9 Yerger, 342. 

For the general principles governing this kind of evidence, see 
1 Starkie Ev. 56, et seg. And as to the acts and declarations of 
the prisoner prior to the killing, see 1 Starkie Ev. 61,66. . 

As to the effect of this testimony. That, we are not obliged to 
show, though it is an easy task. The jury are the best, as they 
are the legal judges of testimony. 

Where there has been an improper rejection of testimony for 
the defence, or admission of testimony fur the prosecution, a 
new trial will be ordered, though the Court be satisfied that the 
verdict was correct. State vs. Peck, 2 Humph.78. Wharton’s 
Am. Crim. Law, 639. 

The second ground of exception, is the misdirection of the 
Judge in his charge to the jury. See bill of exceptions. 

The charge was unfortunate, in three respects. Ist. It was cal- 
culated to mislead the jury, by withdrawing their minds from a 
fixed contemplation of the circumstances of the case previous to 
the act of killing, the Judge having expressed his doubts of the 
competency of any such testimony. 

2d. The second branch of the charge complained of, was an im- 
proper judicial] intimation that the defence was not made out, in 
consequence of the rejection of the testimony of the defendant. 

But it was also improper, because it was calculated greatly to 
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diminish the responsibility of the jury in the verdict they were 


about to render, by referring to the Supreme Courtas acorrecter 
of errors. Neither the Court nor jury had any concern with the Su- 
preme Court. The Supreme Court is made for the relief of par- 
ties in Courts, not for the relief of Courts or juries. I do not say 
this was intended, but such was likely to be the effect of such a 
reference. Courts are now as solemnly bound to administer jus- 
tice under a feeling of deep responsibility, as they were before the 
Supreme Court was organized. 

The 3d ground of exception is the separation of the jury after 
they had been charged with the case, and their misconduct while 
deliberating on their verdict. 

First, as to the separation. The affidavits of the bailiffs are 
uncontradicted. The question raised by them seems to have 
been decided by a demuirer to their sufficiency in law. The 
facts stated by them are therefore conceded. See bill of except- 
ions. 

By the Law of England, which isthe Law of Georgia, “a jury, 
after the evidence given upon the issue, ought to be kept togeth- 
er in some convenient place, without meat or drink, fire or candle, 
which some books call imprisonment; and without speech with 
any unless it be the bailiff, and with him only, ifthey ave agreed.”’ 
Co. Litt. 227. 

Whatever may have been the relaxation of this rule in civil ca- 
ses, in capital cases, under no circumstances, will a separation be 
permitted, until a verdict isagreed on. And it has been held that 
a jury once charged, can never be discharged, except by the act 
of God. See Bac. Ab. Juries, G. Wharien Crim. Law, 644. 

See this doctrine examined by the Supreme Court, in the case 
cf The State vs. Reynolds, 3 Kelly, 56. 

There are two classes of cases in England and the United 
States, upon the separation of juries in a capital case, either of 
which includes the case at bar. 

The first class affirms the doctrine, that an unauthorized sepa- 
ration of the jury, per se, avoids the verdict, whether there has 
been misconduct or not. 

The second class of cases affirms that the separation, if accom- 
panied with the slightest suspicion of abuse, avoids the verdict ; 
and to prevent this result, it must be made plainly to appear that 
there has been no abuse nor misconduct, and no possibility of 
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abuse. ‘There are no other cases to be found, and no other prin- 





ciple has ever been established. 

In the case of The Commonwealth vs. McCaul, Virginia Cases, 
302, this question was distinctly presented and argued, with great 
ability. The Court say, “ that the jury shall continue impartial and 
unbiassed, that to ensure this they should not be allowed by the 
Court to separate, are points aeknowledged by all.” Also, “ that 
where one juror has separated, proof of actual tampering is not 
necessary,” &c. Ibid, 304. Moreover, “the Court’ will pre- 
serve with fear and jealousy, and will not expose the trial by jury 
in criminal cases, to the risk of contamination.” Ibid, 305. “If 
the Court had, without necessity, permitted a jurymanto go home 
without an officer, (which it would never do,) it would vitiate the 
verdict.” Ibid. This decision has been adhered to in Virginia, 
and in a recent case affirmed in its whole extent. Overdee vs, 
Commonwealth, 1 Robinson, 756. 

In Tennessee, the same strict rule obtains. In the case of The 
State vs. McLain, it is declared, “when there has been an unau- 
thorized separation of a jury, for fifteen or twenty minutes, it is 
not necessary tor the prisoner to prove that they were tampered 
with ; it is sufficient if they might have been.” Wharton Crim. 
Law, 645. 10 Yerg. 241. 

{n the case of The People vs. McKary, Ch. J. Spencer cites 
a case in point, and says, a woman of color was tried for murder 
and found guilty. The jury had separated, after agreeing on a 
verdict, and before they came into a Court, and on that ground, 
a new trial was granted, and she was tried again. 18 John.218. 

In the case of The People vs. Douglass, the Court say, (Suther- 
Jand, J.) “ I have no hesitation in saying, that where the separation 
of the jury is contrary to their duty towards the Court, and there 
is the slightest suspicion of abuse, their verdict should be set 
aside.” 4 Cowen, 26. See also, Ibid, 37, 38. Opinion of Ch. 
J. Savage. 

In the case of The People vs. Ransom, Sutherland, J. says, 
“The conclusion from these cases appears to be this: that any 
mere informality, &c. or any irregularity or misconduct of the 
jury, will not be a sufficient ground for setting aside the verdict, 
where the Court are satisfied that the party complaining has not 
and could not have sustained any injury from it.” 7 Wend. 423. 

In the case of The Seate vs. Prescot, 7 N. H. R. 288, Parker, 
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J. affirms the above opinion of Sutherland, but applies another 
principte to it, viz: ‘“ Where there has been an improper separa- 
tion of the jury, during the trial, if the verdict is against the pris- 
oner, he is entitled to the benefit of a presumption that the irreg- 
ularity has been prejudicia! to him. And it is incumbent on the 
government to show, and that beyond a reasonable doubt, that 
the prisoner had suffered no injury by the departure from the 
forms ordinarily pursued in Courts of justice.” 

These are the only limitations which have been put by any 
Court, upon this salutary rule. 

And whether the Court take the old English rule, in all its 
strictness, as adopted in Virginia and Tennessee, or the more re- 
laxed one of New York and New Hampshire, the present case 
is equally within it. 

In Georgia, the Courts have universally upheld the trial by 
jury, in its purity. See 1 Kelly, 203. Ibid, 615, in the case of 
K. P. Boon, vs. The State. Also, the case of State vs. Helven- 
ston, Berrien, Judge, R. M. Charlton’s R. 28. 

In the case of The State vs. Sherbourne, Dudley’s R. 28, the 
same doctrine was upheld. Also, in McGowen’s case, the same 
question was decided in the sixth Circuit Court for the District of 
Georgia, by Judges Johnson and Cuyler, in which case the jury 
separated without the knowledge of the officers. and the verdict 
was set aside. 

The rule which appears to embrace every case we have had 
under review, may be thus stated: “ An unauthorized separation 
of the jury in acriminal case, vitiates the verdict, unless it mani- 
festly appears, from the facts attending the separation, that there 
was not and could not have been the least injury resulting there- 
from.” Our own Courts have maintained the sterner rule, but 
the one just suggested is sufficient for the exigencies of this case, 
and is opposed by the authority of no case that can be produced. 

The facts of the case show a separation, one unauthorized and 
most suspicious ; it appearing that one of the jurors, who was in 
favor of conviction, took one who was in favor of acquittal, out of 
the jury-room, into the street or field, and after conversing to- 
gether for fifteen or twenty minutes in the dark, they returned, 
and the juror, who had previously been in favor of an acquittal, 
declared himself willing to sign a verdict of guilty. Now, what 
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passed between these conspiring jurors? There is ample scope 
for the indulgence of the darkest suspicions. 

It is settled law, that if evidence, not given on the trial, be 
communicated by a juror to his fellows, it will vitiate the verdict. 
Wharton Crim. Law, 652. Either this evidence was clandes- 
tinely communicated, or something more befitting darkness was 


done. 
4th exception. One of the jurors went upon the jury to try 


this cause, having already prejudged it ; having both formed and 
expressed a decided opinion, and having announced his intention 
as a juror, to ‘ stretch the prisoner.” The affidavits in support 
of these facts, are uncontradicted. The prisoner swears, that he 
never knew or heard of them previous to his being sworn on the 
jury. ‘“ When it appears after trial that a juror had prejudged 
the case, but had omitted to avow such predetermination, or when 
put on voir dire had given false answers, and such formation of 
opinion was unknown to the party at the time, a new trial will 
be granted.” Wharton Crim. Law, 654. 

In the case of Dent vs. Hundred, 2 Salkeld, 645, a new trial 
was grapted upon affidavit, that the foreman declared that the 
plaintiff should never have a verdict, whatever witnesses he pro- 
duced. 

The same point is decided in the case of Ramadge vs. Ryan, 
9 Bing. 333. 23 Com. Law, 296. 

In the United States, the decisions have been uniform to the 
same point. 

In the case of the State vs. Hopkins, 1 Bary, 365, one of the 
jurors declared before the trial, that he was determined to hang 
the prisoner atallevents. A new trial was granted. 

The same point is decided in the case of the People vs. Bodine, 
1 Denis, 281. 

But perhaps the strongest case in point, in this country, is that 
of the U. S. vs. Fries, 3 Dallas, 515. The facts were, that 
Rhodes, one of the jurors, declared, “ thathe was not safe at home 
for these people, (meaning the insurgents.) and that they ought 
all to be hung, and particularly that Fries must be hung.” The 
juror denied that these expressions were pointed at Fries. Judge 
IrpELL, granted a new trial. 

This decision is quoted with great approbation by this Court. 


1 Kelly, 624. 
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The right to au impartial jury, is guaranteed by the Constitu- 
tion of the U. States, and of the State of Georgia. 1 Kelly, 229. 

This doctrine has been carefully considered in this State, inthe 
case of Glover vs. Woolsey & Co. Dudley’s Rep. 85. In this ease, 
(a civil one,) the Court draw a distinction to this effect, that 
where the disqualification of a juror arises from causes external 
to himself, or in other words, from ceuses which do not affect his 
impartiality, the objection in civil cases comes too late, after ver- 
dict; but even then, if it were shewn that the juror acted under 
the influence of improper motives or principles, a new trial would 
be granted. And moreover, that where there was good cause of 
challenge unknown to the party at the time, a new trial may be 
granted. Dudley,88. It may be said, that the incompetency of 
this juror, might have been discovered by the voir dire questions. 
It might or it might not, that does not appear. We answer to 
that objection: Ist. A prisoner is not compelled to use the 
voir dire. It isaright given to him and to the State too, in aid of 
their challenges; it may or may not be exercised. If the pris- 
oner knows of no cause of challenge, why should he apply the 
test to the juror? Is it not obvious that he is yielding all the ad- 
vantage which a good character may have created for him, in the 
favorable bias which every honest man may have formed in his 
behalf? Besides, will not his very exercise of the voir dire in- 
discriminately, create a prejudice, and compel him to exhaust his 
peremptory challenges to his great injury. See the observations 
on this subject in 4 Blackstone, 353. 

But 2d. A prisoner charged with crime, is never held to waive 
any of his rights. The giving of additional means for his protec- 
tion, never withdraws any he had before. All are cumulative, 
and if given av all, are given freely, “ without money and without 
price.” See Ch. J Svencer’s opinion in the case of the People vs. 
Mc Kary, 18 Johns. 218. 

In the case of the State vs. Williams, 3 Kelly, 460, the Court 
say, “ that the prisoner is entitled to the whole of his rights to the 
last hair’s breadth, and he shall have them, and that Courts as 
well as jurors, are bound to give to the accused even the benefit 
of their doubts.” 

3d. This question has been settled by repeated adjudications, 
as we have before seen, clearly drawing the line of distinction, 
between those causes of challenge which might have been taken 
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at the time, and which do not affect the impartiality of the juror, 
and those which were unknown, and involve the grossest parti- 
ality and the most inveterate bias. Unzted Sictes vs. Fries, Dud- 
ley, 85. 

4th. An impartial jury is guaranteed by the Constitution and 
the laws; it is the absolute right of the prisoner, a right of which 
the supreme Legislature may not deprive him, and which this 
Court is bound to vindicate. 

We ask a new trial in this case, because the prisoner has been 
denied his dearest constitutional rights. 

1st. He has been denied the right of proving his innocence by 
witnesses, 

2d. He has been denied the right of being judged by his peers, 
to whom alone belonged the questions of law and fact. 

3d. He has been denied an impartial jury to try his cause. 

4th. His life has been subjected to the keeping of men, whose 
conduct has shewn them to be unfit depositories of such a charge, 
and unworthy to minister in a Court of justice. 


Brief of the argument of 8. T. Bai.ey, for plaintiff in error. 


In discussing the questions raised by the Bill of Exceptions, in 
behalf of the unfortunate, and I must say much wronged plaintiff 
in error, I shall confine myself chiefly to two grounds of 
error: viz. rejection of evidence by the Court below, and his 
charge to the jury. In view of the case made by this record, 
may I not ask, may uot every freeman with alarm inquire—do 
we live under a system of laws whose svul is despotism and not 
justice, or do we live where just laws are badly administered ? 
Who but the strongest would trust the law, as expounded in this 
record? Have we no chart to go by? Have the canons of the 
fathers of the law become obsolete? or have the expoun- 
ders of the law become wiser than the law itself? Every 
citizen, when he is arraigned for the criminal violation of the law, 
has a right to point the Court tv, and require the Court to re- 
gard the following fundamental principles, standing at the head 
of the code by which he is to be tried, viz: 

Prince, 620. ‘‘ A crime, or misdemeanor, shall consist ina 
violation of a public law, in the commission of which there shall 
be an union or joint operation of act and intention, or crimi- 
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inal negligence.” “Intention will be manifested by the circum- 
stances connected with the perpetration of the offence; and the 
sound mind and discretion of the person accused.” 

Prince, 622. ‘“ Murder is the unlawful killing ofa human be- 
ing in the peace of the State, by a person of sound memory and 
discretion, with malice aforethought, either express or implied.” 

“ Express malice is that deliberate intention unlawfully to take 
away the life of a fellow creature, which is manifested by ezter- 
nal circumstances capable of proof.” 

“Malice shall be implied where no considerable provocation 
appears, and where all the circumstances of the killing show an 
abandoned and malignant heart.” 

Prince, 623. “A bare fear of any of those offences, to prevent 
which the homicide is alleged to have been committed, shall not 
be sufficient to-_justify the killing; it must appear that the circum- 
stances were sufficient to excite the fears of a reasonable man, 
and that the party killing really acted under the influence of those 

fears, and not in the spirit of revenge.” 

All these great safeguards were wholly overlooked, or disre- 
garded in the trial of my unfortunate client, according to the 
rulings in that trial. ‘Joint operation of act and intention,” were 
divorced. In that trial it was net permitted to “show the mani- 
fest intention, by the circumstances connected with the perpetra- 
tion of the offence, and the discretion of the accused.” In that 
trial it was not permitted to show, “by external circumstances 
capable of proof,” that the “deliberate intention unlawfully to take 
away the life of a fellow being,” was wanting, and that therefore 
there could be no malice. In that trial it was not permitted to 
show “any considerable provocation ;” and that the killing was 
not the work of “an abandoned and malignant heart.” In that 
trial it was not suffered the prisoner to show, “ that the etrewm- 
stances were sufficient to excite the fears of a reasonable man, and 
that the party killing really acted under the influence of those fears, 
and not in a spirit of revenge.” 

The sole and only question before the Court below to try, was 
the intention to murder—the malicious intention to take life, and 
yet, strange to tell, the elucidation of that question was prohibited 
by the Court. The Court says to the victim, the killing is proven, 
and thereby malice is prima facie proven; the onus ison you to 
show, by proof, the absence of malice, and yet you shall not be 
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permitted to introduce such proof! It is no answer—it is worse, 
it is mockery to reply, you may show all that took place at the 
killing. It is not one time in ten, that enough transpires at the 
killing to manifest absence of malice ; and yet the act of killing 
throws the onus on the slayer. No man may, with safety, defend 
himself, his family or estate, unless he has by him a witness to 
prove the first assault. The outlawed desperado may prowl for 
the life of the innocent and honest ; he may lay his plans and his 
snares, for the life of his victim. in the face of day, and in the face 
of society, and yet if his intended victim is seen to kill the assas- 
sin within his very domicil, or if he confesses that he slew him 
in self-defence, nothing but the killing is legal proof; the assas- 
sin’s bad character; his threats and murderous plans; and the 
good character of the prisoner go for nothing, and the Court cru- 
elly proceeds to perpetrate what the hand of God had not per- 
mitted the assassin to accomplish ! 

Mr. Starkie, in his most learned and philosophical work on ey- 
idence remarks, “ The law constantly notices the universal prin- 
ciple of evidence, that a man shall be taken to intend that which 
he does, or which is the immediate and natural consequence of 
his act. In many cases, therefore, the allegation of intention, 
though essential to sustain the charge or claim, requires no other 
proof than that of the fact itself, the intention being the result or 
inference which the law draws from the act itself, in the absence 
of a legal justification or excuse.’ “Inthe absence of any prin- 
ciple or rule of law, by virtue of which either a conclusive infer- 
ence, orany presumption as to intention ought to be drawn, from 
the act or its circumstances, the specific intention of the agent 
is a matter of fact on which the jury are to exercise their discre- 
tion, on the evidence before them, as in ordinary cases, civil as well 
as criminal. Thus on a charge of homicide, it may be for the 
jury to say whether the act was done with a malicious intent to 
destroy another, or merely to alarm and terrify him, or resulted 
from mere unavoidable accident, independent of any intention to 
injure another, or even of carelessness or negligence ; and accor- 
ding to that determination, the offence may amount to murder 
or merely to manslaughter, or chance medley. In order, how- 
ever, to arrive at a just conclusion upon such questions, the jury 
ought to act upon those presumptions which are recognised by 
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aie law, as far as they are applicable, init dees own judgment ond 
experience, us applied to all the circumstances and evidence.” 

« When the particular intention is essential, evidence of for- 
mer attempts with that intention, is admissible to prove the in- 
tent. It isa general rule, that whenever the fact of intention is 
to be established by collateral evidence, it may be rebutted by 
contrary evidence.” 2 Starkie Ev. 417, 6th Am. edition. 

In the King vs. Woodfall, 5 Burr. R. 2661, Lord Mansfield 
says, “ That where an act in itself indifferent, if done with a par- 
ticular intent becomes criminal, then the intent must be proved 
and found; but where the act is in itself unlawful, the proof of 
justification or excuse lies on the defendant, and on failure thereof 
the law implies a criminal intent.” 

In these short paragraphs from our code, from Starkie and 
Burrows, the rules of Jaw that ought to have governed the Court 
below, are briefly but clearly laid down. By them he ought not 
to have mistaken his duty in the admission of evidence to try the 
only issue before him; viz. whether the malicious intent were 
nae How and by what better evidence than that repelled by 
the Court below, could such intent be disproved. 

Griffin Smith was offered to prove that deceased, within six 
months, attacked prisoner with deadly weapons, and that he es- 
caped by flight. It was also proposed to prove by Smith, by 
Wyche, by Bedford, by Warren, by Monroe, and by Cook, that at 
the fall term, 1847, of Lee Court, ; prisoner, by the direction of the 
Inferior Court, one of whom he was, had acted as prosecutor on 
a bill found by the Graud Jury, against the deceased, for embez- 
zling the county funds, and that deceased then declared that pris- 
ener should not live to be at the trial of that bill, that he would 
kill him, and that he continued such threats up to the time of the 
killing, together with violent acts and menacing conduct, such as 
lurking about the premises of prisoner, in a stealthy manner, ar- 
med; and that by such threatening conduct and violence, he 
compelled prisoner to abandon his practice in the day time, and 
to ride to visit his patients secretly in the night. By Hawkins, 
Siathand others, it was proposed to prove that these threats and 


threatening conduct of deceased were known to the prisoner, and 
that he, by his speech and conduct, manifested great alarm and 
apprehension of deceased. It was also proposed to prove by 
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Smith and others, that prisoner epplied to a magistrate to bind 
deceased to keep the peace towards him, and that he was advi- 
sed not to do it, as it would aggravate and make himworse. It was 
also proposed to prove that deceased was a violent, bloody-minded 
man, disposed to take secret advautage of an adversary; all of 
which was repelled by the Court, most manifestly against law, as 
we strongly believe. The clear and explicit direction of our 
Statute, requiring a union of act and intention to be proved to 
convict of crime, and-then that malice shall be judged of by the 
jury from all the circumstances connected with the killing, and 
that reasonable fear shall repel the conclusion of malice, and ex- 
cuse the act, would seem to leave “ the wayfaring man, though a 
fool,” no room to doubt the duty of the Court in such a ease- 
But without such clear and explicit direction, with the rules of 
the Common Law before them as to the proof of malicious in- 
tent, no Court in England or America, of any repute, ever com- 
mitted such errors as those committed by the Court below. I 
ask the indulgence of the Court, while I refer to some cases and 
authorities to prove this. 

Mr. Starkie says: “ The legal distinctions which range them- 
selves under the head of provocation, seem to depend principal- 
ly, if nut entirely, upon the question whether, in the absence of 
previous malice, the act of the defendant, under all the circum- 
stances of the case, can be attributed to the general infirmity and 
weakness of cur nature, or on the contrary, the facts themselves 
evince a wicked and vindictive disposition and malignant spirit, 
fatally bent on mischief; for as Sir Michael Foster observes—* it 
is to human frailty, and that alone, that the law indulgeth in ey- 
ery case of felonious homicide.” 2 Starkie Ev. 523. 

It is laid down in Bacon, “Ifa man, though in no great dan- 
ger of serious bodily harm, through fear, alarm or cowardice, kill 
another, under the impression that great bodily injury is about 
to be inflicted upon him, it is neither manslaughter nor murder, 
but self-defence.” 7 Bacon Ab. 211. Same principle is said to 
have been decided in Grainger rs. the State,i Yerger R. 459. 

“A man may kill in defence of his person, habitation, proper- 
ty, &c. one who manifestly intends to commit a felony upon ei- 
ther, and he need not retreat: this must appear from the circum- 
stances.” 1 Russel on Crimes, 549. Previous conduct may be 
looked into to show grounds of suspicion. Ibid. 
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Lord Tenterdon, in his charge to the jury, in the King vs. 
Lynch, said, “ You will also take into consideration the previous 
habits and connection of the deceased and the prisoner, with res- 
pect to each other. 24 Com. L. R. Con, 341. 

In the King rs. Sculby, Garrow, Bar. said, “ But here the life 
of the prisoner was threatened, and if he considered his life in ac- 
tual danger he was justified in shooting the deceased as he had 
done, but if xot considering his own life in danger, he rashly shot 
this man, who was only a trespasser, he would be guilty of man- 
slaughter.” 11 Com. L. R. Con. 406. 

In the Queen vs. Smith, 34 Com. L. R. Con. 335, the Court al- 
lowed evidence of previous threats and violent conduct of de- 
ceased. 

So in the Queen vs. Fisher, Ib. 345, the previous aggravating con- 
duct of the deceased towards the son of the prisoner, was gone 
into. 

So much for thelaw and'the practice in England, where the offi- 
cers of the crown were never accused of improper indulgence to- 
wards a delinquent subject. 

Let us now look for a moment to the practice in America. 

In the State vs. Patrick Blake, Platt, Judge, says, “ This, as an 
isolated fact, remote in point of time from the transaction forming 
the charge the prisoner is now called on to answer, is inadmissi- 
ble. Soa former quarrel unconnected with the transaction where- 
in the death ensued, cannot be given in evidence. But if you 
can fill up the chasm of time between that wherein the first and 
second wound was inflicted, showing that the latter flowed from 
the former occasion, or was connected therewith, or if you can show 
there were frequent quarrels between the prisoner and the de- 
ceased, taking place but a short time preceding her death, you 
are at liberty to produce such evidence.” 1 City Hall Recorder, 
100. 

Inthe case of Christian Smith, tried before Judge Van Ness, 
the witness Lake, testified that he had a conversation with the 
prisoner; that the prisoner complained that the deceased had 
trespassed upon him continually; he further stated that priso- 
ner aud deceased had been at variance a number of years, and 
that the dispute extended to their respective families. 2 City 
Hall Rec. 78. Jacobson, another witness, testified that violent 
quarrels subsisted between prisuner and deceased, and frequent 














AMERICUS, JULY TERM, 1848. 103 


Monroe vs. The State of Georgia. 











lawsuits were instituted ; that the prisoner seemed disposed to 
live in peace, but the deceased refused to conciliate, or listen to 
terms of conciliation, declaring that he would give the prisoner 
law, or words to that effect. During life deceased was a bad man, 
and his wife a turbulent woman, with whom he could not live in 
peace. 2 City Hall Rec. 77, 81. 

In the State vs. Zellers, when evidence of the provoking and 
harrassing conduct of the deceased long previous o the killing, 
was objected to, Chief Justice Kirkpatrick said, “No man can 
defend his property, other than his dwelling house, from a tres- 
passer, by making use of a deadly weapon ;. but inasmuch as the 
distinction between murder and manslaughter depends upon the 
impulse of the mind with which the act was committed, every cir- 
cumstance which goes to show the feelings of the parties towards 
each other, may be proven. That temper which at onetime might 
not be excited, might, under the excitement of other circumstan- 
ces, be more easily roused; and therefore, it may be received 
by the jury to show the state of mind of the parties.” 2 Hals. R. 
230. 

Again the Chief Justice remarks, “ The question is, what ex- 
cited the prisoner to the commission of the act? Every thing 
that could operate upon his mind may be proved. But you cannot 
give in evidence, conversations or acts of the deceased, which 
never came to the knowledge of Zellers, for they could have no 
influence upon his mind, and could neither justify nor extenuate 
the crime.” Ibid, 237. 

In the State vs. Drew, the Court went into evidence of the acts 
of the deceased some weeks prior to the killing. 4 Mass. R. 392. 

If reported cases upon questions of this kind are not numerous, 
it is owing to the fact that the Courts and the Bar are generally 
too learned and too regardful of the lives, the feelings, and the 
reputation of their fellow-citizens, to commit such cruel errors as 
are manifest in this record. 

As to the ground for new trial, of gross misconduct in someof the 
jury, in separating and leaving the jury room without an officer, 
I trust there are sufficient errors to reverse the decision of the 
Court below, without relying upon this; and yet the safety of 
society so essentially depends upon pure and uncontaminated 
verdicts, that I trust this Court will not feel itself at liberty to 
pass in silence, the gross, the dangerous misconduct of this jury. 
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I might bring to the notice of the Court a multitude of adjudg_ 
ed cases, deciding that the bare separation of the jury, after be- 
ing charged with the case, is per se a good cause to set aside a 
verdict. Other cases may be shown that confine this rule to cap- 
ital fel onis. But I am free to confess that the better authorities 
do not go to this extent; and I hope and trust I am incapable of 
trying to mislead this Court. I believe the law is correctly deci- 
ded in the People vs. Douglass, by the Supreme Court of New 
York, that separation of the jury in no case, per se, vitiates their 
verdict. But that the rule seems to be that the jury must have 
separated without leave of the Court, or without an officer, and 
that there is suspicion of unfair or improper conduct of the ab- 
sent jurors. 

In that case Justice Woodward remarks, “I have no hesita- 
tion in saying, that where the separation of a jury is contrary 
to their duty towards the Court, and there is the slightest suspi- 
cion of abuse, their verdict should be set aside.” 4 Cowen’s R. 
37. 

In the case at bar, the jury separated in violation of the order 
of the Court, and without an officer. The affidavit of Levining, 
the bailiff, proves that a captain Blake took out another juror, 
who was for acquitting the prisoner, into a cornfield back of the 
house where the jury were assembled, and there in the dark dis- 
coursed with him for about half an hour, until the juror, thus in 
favor of the prisoner when he went out, returned against him, and 
that during all this time other persons were around the house. 
Here was not only violation of the orders of the Court, but such 
conduct as ought to excite suspicion of foul and illegal tampering 
with the juror. He changed his mind, not in the jury room in 
presence of his fellow jurors, but while out with this bloodthirsty 
“captain” Blake, and perhaps other confederates. How was 
this effected? Is there not ample room for grave suspicion ? 
Was it by persuasion, by threats or by bribery? It must have 
been by one or the other—it may be by all. And by whom was 
it effected ? It may be by lurking strangers, or it might be by cap- 
tain Blake. In either case it avoids the verdict. Can it be tolerated 
im any case,civil or criminal, and above allin a case involving the 
life of a good citizen, that a “militia captain,” in contempt of all 
law, and contempt of the Court and its officers, may retire into a 
cornfield at midnight, and in effect, write a decree that such cit- 
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izen shall die, and then expect that any Court in Christendom will 
ratify his decree? No matter if none but Blake meddled or tam- 
pered with this juror; no matter if Blake used none but verbal 
persuasion—if he effected a change in this juror’s mind, by threats 
or by arguments, it clearly vitiates the verdict. The law intends 
and requires that the verdict shall be the joint minds of twelve 
men, acting jointly and in the presence of éach other, upon the 
evidence, aul the law, and arguments, as delivered by the wit- 
nesses, the Court and counsel. But if it is permitted for one ju- 
ror to take out another and argue the case with him, where the 
ten other jurors are not permitted to correct or deny his state- 
ment of the evidence or the law, there is no safety in jury trial. 
Why did Blake retire from the jury room to discourse with this 
refractory juror, if he was not about to say or do something im- 
proper? Will any honest man say such conduct does not author- 
ize suspicion? Nay, does it not force suspicion upon the mind ? 
Had the juror been a female, and Blake had been indicted for 
fornication, what jury would fail to convict him on presumption 
alone ? 

The prisoner moved the Court below for a new trial, on the 
further ground that Stanley, a juror, had expressed his opinion 
against him before the trial, and of which he was ignorant till af- 
ter the trial. 

Bacon says, “ When it is proved that a juror stated before trial 
that his mind was made up against a party against whom a ver- 
dict was found, a new trial will be granted.” 9 Bacon Ab. 597. 

“When after the trial, it was ascertained that a juror had 
previously formed an opinion against the prisoner, in a criminal 
case, though he stated on oath he had not, a new trial was grant- 
ed.” Id. 598. “If there were good cause of challenge to one 
of the jurors, but this were not known and consequently could 
not be taken advantage of at the trial, the Court will grant a new 
trial.” Ibid. 

The only remaining exception that I shall consider, is that 
complaining of the charge of the Court below, reminding the ju- 
ry that if he had erred on the trial of the prisoner, he could cor- 
rect such error before this Court; thereby most distinctly intima- 
ting to the jury, that they must find the prisoner guilty. For 
without such verdict it would be impossible to get the cause before 
this Court in behalf of the prisoner! What had the jury to do 
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with, or toconsider of the errors of the Court, or the rights of the 
prisoner to come up to this Court? Were any of these considera- 
tions within their oath or legal duty? In sosolemna duty as they 
had to perform, is it permitted to call off their attention from the 
law and the evidence, or todirect their attention to considerations 
that may seem to lessen their awful responsibility? I beg 
this Court, for the safety of our citizens—for the safety of jury 
trial, to put the seal of its condemnation, now and forever, upon 
such conduct. 

And although the Court below seemed to look upon it asa 
trifling matter, to be branded a murderer, so long as this prisoner 
can escape the gallows—yet the unfortunate plaintiff in error feels, 
that after all this tribunal can do for him, one half of “the body 
of this death” must go with him to the grave, never to be hid 
from him or his family, until the Judge shall say to him and them, 
that a life of virtue and innocence ought to have protected him, 
on earth, from such calamity. 


By the Court—Lumrxtn, J. delivering the opinion. 


This cause came on for trial, May, 1848, before his Honor 
Lorr Warren, and the prisoner being arraigned and pleaded 
not guilty, a jury was regularly empannelled according to law to 
try said cause. The indictment was read to the jury, from which 
it appeared that the defendant stood charged with killing one 
James A. H. Macon, in said county, on the twelfth day of May 
1848. The following testimony was introduced on the part of 
the State, to wit: 

John S. Johnson sworn, testified and said, he witnessed the 
shooting on Friday the 12th, at Tilman’s store, in this county. 
Dr. Monroe came in that evening after dinner—he and Tilman to- 
gether—Monroe with a doubled barrelled gun, took his stand and 
stood near the counter in Tilman’s store. Ina short time priso- 
ner cocked his gun and looked out of end door up the road. 
Witness looked out and saw deceased coming—in a few minutes 
afterwards prisoner cocked second barrel, and observed the 
springs were very strong. As deceased advanced nearer, priso- 
ner walked near the end door and peeped ont; prisoner then 
turned and walked to front door and peeped out—prisoner then 
retreated and walked out again—means by retreating, that he 
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stepped back into the house. Thinks prisoner walked out. be- 
fore going back. Prisoner halted near a row of boxes to the 
left, between prisoner and deceased. Prisoner then prepared to 
shoot, and stepped out levelled his gun, and observed to some one, 
“if he wanted to shoot, to shoot,” but reserved his fire some four 
or five seconds and possibly longer. He, prisoner, did fire. Wit- 
ness in a minute stepped out and found James H. Macon nearly 
dead. Mr. Tilmanand prisoner came to the store about one 
o’clock—prisoner was in store fifteen or twenty minutes before 
he went to door to look out. The position prisoner took instore 
enabled him to see deceased’s house. When witness first saw 
deceased, he, deceased, was one hundred and fifty yards from 
store. Deceased was coming from direction of his residence. 
Prisoner then stepped to front door and cocked second barrel. 
The position of row of boxes was such as to conceal prisoner 
from the observation of any one coming from residence of de- 
ceased. The boxes were of such height and size, as to have con- 
cealed any one coming the way deceased was, from observation, 
the last time witness saw him. Deceased had to come to the 
store before the concealment could have been removed. ‘The se- 
cond time prisoner went out, witness could not say positively, 
whether he, prisoner, took a position that would have concealed 
him from observation of deceased. Both barrels of prisoner’s 
gun were cocked when he went out second time. Prisoner’s gun 
was level at the time he remarked, “ if you want to shoot, shoot.” 
The remark and levelling of the gun were at the same time. Af. 
ter firing, prisoner walked off in a short time. Prisoner’s shop is 
forty or fifty steps from ‘lilman’s store, and opposite side of street. 
Prisoner’s residence was at his mother’s. Deceased had not 
been removed from the place where he fell, when witness first 
saw him, and thinks it likely he was coming into store when shot. 
Witness heard no reply when prisoner said, “if you want to 
shoot, shoot.” The last time witness saw deceased, deceased was 
forty or fifty feet from store, and coming as if he intended tocome 
into store. Deceased was not in direct route to Post Office when 
he fell. Deceased frequently came by store when going to Post 
Office. The other route to Post Office was by Philip Monroe’s 
residence—the latter was nearest route. Most usually deceased 
went this route, but frequently the other way, and frequently 
came into the store going and coming, and especially when he 
had business. 
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Cross Examined.—Deceased was thirty or forty steps nearer 
the store when he fell, than he would have been had he been on 
a direct route. Deceased had a gun when he fell, (yauger gun.) 
Witness has seen gun—five gun—thinks it would kill a man two 
hundred yards, but it would have been good shooting. When 
witness first saw gun after deceased fell, the gun was cocked— 
there was no game there for deceased to shoot. Deceased was 
on hostile terms with prisoner. Deceased had a couple of pis- 
tols when he fell. Prisoner was in his office in the morning and 
deceased was in town with his gun—walked all over *town—ap- 
peared out of humor, or something to be the matter with him. 
Witness saw deceased at this time walk down by priscner’s office 
with his gun, and back again. Deceased appeared to be reck- 
less. Witness could not say whether deceased was bent on mis- 
chief or not. Witness heard during the morning, deceased ask 
George Monroe what he had brought up that gun for! George 
stated that he brought it up for prisoner, that he understood de- 
ceased had his gun for him, prisouer, and that he, prisoner, want- 
ed, his gun to defend himself. Deceased observed that he, deceas- 
ed was not after prisoner—that he did not bring his gun up for 
that purpose, but if he, prisoner, wanted to play at that game, he, 
deceased was with him, prisoner. That he, George, could say 
to his brother, if he would take his gun back, or send it back, he 
would not interrupt him; but if he came out with that gun, he, 
deceased, would take him between the eyes. Deceased was exci- 
ted and appeared to be reckless. The position of deceased’s house 
was such, that if deceased had been standing in piazza, he, de- 
ceased, could have seen prisoner standiug in Tilman’s store. De- 
ceased could not have seen down the counter in the house, and 
could not have seen unless he had been at end store door or at 
piazza. Deceased could have seen prisoner at either door of 
the house, from his, deceased’s house. In the morning prisoner 
had been in his office three or four hours. Witness saw deceased 
pointing his gun inthe morning atacow. Did not see him point 
towards office from behind a China tree. Prisoner spent a good 
deal of his idle time at Tilman’s store. The cow was down the 
street, not in directiou of prisoner’s cfice. Heard deceased say 
nothing about killing beef. Tilman’s store was not the usual 
place of resort tor deceased. Deceased called in frequently on 
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business. Knows of no business deceased had there in the mor- 
ning or evening. Deceased called in not very often unless he 
had business. Deceased was shot in left shoulder and breast— 
supposed his, deceased’s, left hand must have been raising up. 
Supposes from where deceased was shot, must have turned to- 
wards Tilman’s store, where prisoner was. If deceased had been 
tnrned towards Post Office, he would have been shot in right 
shoulder. When prisoner shot he stepped out two feet from 
boxes, and was in fine view of deceased, when he shot. Deceas- 
ed had his gunon his shoulder when witness last saw him, with 
his hand on each end. ‘Thinks there was time for deceased to 
have cocked his gun and spring triggers, but does not know. 
Witness expected to hear the report of two guns. Witness was 
often interrupted when conversation with George was had—did 
not hear the whole conversation, but has detailed what he did 
hear. One of the pistols in deceased’s possession was a duelling 
pistol—the other a common oue. Deceased carried them in his 
bosom—can’t tell whether they were concealed or not. Saw him 
frequently carrying them. Witness walked off when prisoner 
shot, but saw all that could have been seen in the house where 
he was. Ten o’clock when witness saw George with his gun. 
Saw prisoner at his office about 8 or 9 o’clock, and saw him no 
more until he came to the store with his gun. Corrects this ex- 
pression, and saw prisoner at his office twice, some or one two hours 
before he came to the store. Prisoner has to go the street by the 
store to his office when coming from home. Witness means by 
ptisoner’s peeping, that he put his eye out, his body was not out, 
and that he put his head where he could see without being seen. 
Knows nothing of a man’s passing by at the time of peeping with 
a plank on his shoulder. Prisoner is a peaceable citizen. De- 
eeased was a man of violent feelings, rash man—apt to have diffi- 
culties and fusses—supposes that prisoner knew deceased was a 
mun of this character. Never knew of deceased shooting any 
body. 

By State, resumed—Deceased was a brave man—deceased 
was never known by witness to take advantage of a foe in com- 
bat. When witness saw deceased with his arms over his gun, he 
was walking with his head down. The gun was over the back 
of the neck of the deceased, with both arms hanging over it. This 
was the position when prisoner looked out of the door. There 
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Cross Examined.—Deceased was thirty or forty steps nearer 
the store when he fell, than he would have been had he been on 
a direct route. Deceased had a gun when he fell, (yauger gun.) 
Witness has seen gun—fine gun—thinks it would kill a man two 
hundred yards, but it would have been good shooting. When 
witness first saw gun after deceased fell, the gun was cocked— 
there was no game there for deceased to shoot. Deceased was 
on hostile terms with prisoner. Deceased had a couple of pis- 
tols when he fell. Prisoner was in his office in the morning and 
deceased was in town with his gun—walked all over *town—ap- 
peared out of humor, or something to be the matter with him. 
Witness saw deceased at this time walk down by priscner’s office 
with his gun, and back again. Deceased appeared to be reck- 
less. Witness could not say whether deceased was bent on mis- 
chief or not. Witness heard during the morning, deceased ask 
George Monroe what he had brought up that gun for? George 
stated that he brought it up for prisoner, that he understood de- 
ceased had his gun for him, prisoner, and that he, prisoner, want- 
ed, his gun to defend himself. Deceased observed that he, deceas- 
ed was not after prisoner—that he did not bring his gun up for 
that purpose, but if he, prisoner, wanted to play at that game, he, 
deceased was with him, prisoner. That he, George, could say 
to his brother, if he would take his gun back, or send it back, he 
would not interrupt him; but if he came out with that gun, he, 
deceased, would take him between the eyes. Deceased was exci- 
ted and appeared to be reckless. The position of deceased’s. house 
was such, that if deceased had been standing in piazza, he, de- 
ceased, could have seen prisoner standiug in Tilman’s store. De- 
ceased could not have seen down the counter in the house, and 
could not have seen unless he had been at end store door or at 
piazza. Deceased could have seen prisoner at either door of 
the house, from his, deceased’s house. In the morning prisoner 
had been in his office three or four hours. Witness saw deceased 
pointing his gun inthe morning atacow. Did not see him point 
towards office from behind a China tree. Prisoner spent a good 
deal of his idle time at Tilman’s store. The cow was down the 
street, not in direction of prisoner’s office. Heard deceased say 
nothing about killing beef. Tilman’s store was not the usual 
place of resort tor deceased. Deceased called in frequently on 
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business. Knows of no business deceased had there in the mor- 
ning or evening. Deceased called in not very often unless he 
had business. Deceased was shot in left shoulder and breast— 
supposed his, deceased’s, left hand must have been raising up. 
Supposes from where deceased was shot, must have turned to- 
wards Tilman’s store, where prisoner was. If deceased had been 
tnrned towards Post Office, he would have been shot in right 
shoulder. When prisoner shot he stepped out two feet from 
boxes, and was in fine view of deceased, when he shot. Deceas- 
ed had his gunon his shoulder when witness last saw him, with 
his hand on each end. ‘Thinks there was time for deceased to 
have cocked his gun and spring triggers, but does not know. 
Witness expected to hear the report of two guns. Witness was 
often interrupted when conversation with George was had—did 
not hear the whole conversation, but has detailed what he did 
hear. One of the pistols in deceased’s possession was a duelling 
pistol—the other a common one. Deceased carried them in his 
bosom—can’t tell whether they were concealed or not. Saw him 
frequently carrying them. Witness walked off when prisoner 
shot, but saw all that could have been seen in the house where 
he was. Ten o’clock when witness saw George with his gun. 
Saw prisoner at his office about 8 or 9 o’clock, and saw him no 
more until he came to the store with his gun. Corrects this ex- 
pression, and saw prisoner at his office twice, some or one two hours 
before he came tothe store. Prisoner has to go the street by the 
store to his office when coming from home. Witness means by 
prisoner’s peeping, that he put his eye out, his body was not out, 
and that he put his head where he could see without being seen. 
Knows nothing of a man’s passing by atthe time of peeping with 
a plank on his shoulder. Prisoner is a peaceable citizen. De- 
eeased was a man of violent feelings, rash man—apt to have diffi- 
culties and fusses—supposes that prisoner knew deceased was a 
man of this character. Never knew of deceased shooting any 
body. 

By State, resumed—Deceased was a brave man—deceased 
was never known by witness to take advantage of a foe in com- 
bat. When witness saw deceased with his arms over his gun, he 
was walking with his head down. The gun was over the back 
of the neck of the deceased, with both arms hanging over it. This 
was the position when prisoner looked out of the door. There 
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was a wound high up on the arm, going through the arm. De- 


ceased could have received this wound with his arms above the 
gun, but he would have to have turned. The woundsin the arm 
and breast went direct and plumb. Deceased frequently brought 
a gun down town, but not his yauger, occasionally he carried his 
yauger. Witness had a little son at his residence near the store, 
9 or 10 o’clock in the morning. George Monroe brought the gun 
down town, carried it to the prisoner’s office. Conversation with 
George was immediately after gun was placed in office. Tilman 
and prisoner came into store together. Tilman soon after went 
off. Prisoner was in the habit frequently of coming up at this 
hour of the day, and stopping at the store, but was not in the 
habit of bringing gun with him. Deceased appeared to be dis- 
turbed all morning, but did not seem enraged till after prisoner’s 
gun was brought. Deceased went to his dinner later than usual 
—about a quarter or half hour later than usual. Does not know 
whether prisoner went to dinner at all or not. Came in with 
Tilman about the time Tilman came from dinner. Deceased was 
a feeble man—never looked like he was well; witness would not 
suppose he was asound man. Mr. Applewhite was in the house 
with witness at the time of the difficulty, and no one else that the 
witness recollects. 

Cross-examination resumed.—Deceased walked down street 
by prisoner’s office before gun was brought down. Deceased 
had a shot gun, deceased usually hunted rabbits &c. with shot 
gun. Saw deceased going to Post Office frequently on day- 
Prisoner’s gun was a shot gun, and could not have killed so far, 
witness thinks, as the yauger of deceased. Never saw deceased 
in the Court House on the day peeping out of the window. 

Dr. Elijah H. Warren, sworn, deposed as follows: Witness 
saw deceased on day he waskilled. Witness is a practising phy- 
sician, and examined superficially, the wound on deceased. ’Twas 
a shot gun wound. Thinks wound killed him. There were 
four wounds in breast, to left of nipple, or a little below—three 
in shoulder and one in his arm, one shot was at the connection of 
arm and shoulder, and'came out through the thin flesh part where 
it entered, This shot was at the lower part of said connexion. 
One broke bone of arm—one of them was at the joint of shoul- 
der, passed out soon after entrance. Deceased was dead when 
examination was made. 
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Cross-ecamination—Two shot passed through. They passed 
a little down from where they struck tke joint of shoulder, as if 
they ranged towards the bosom. The face of deceased, from the 
wounds, must have been in the last direction—if the face had 
been turned the other way, the wounds woukl have been in the 
right side. 

Testimony For Derence.— Willis A. Hawkins, sworn—Says 
defendant and himself went up to Monroe’s office, solving some 
algebraical problems, and between seven and eight o'clock in the 
morning Monroe attracted attention of witness, and witness saw 
deceased walking in direction from store to jail, with a gun in 
his hand—thinks it was a yauger. Deceased made no hostile de- 
monstrations, except from his looks, He looked angrily and look- 
ed constantly at prisoner’s office. Prisoner saw deceased at this 
time. When witness saw deceased he was walking with gun in 
hand, and sometimes with butt on his foot. Witness and deceas- 
ed were on friendly terms. Deceased walked from store to jail, 
and stood there some time—a minute or two—and did not change 
his position only to look towards the prisoner’s office, and back 
the other way. Witness then walked into office and took a po- 
sition by window and looked at deceased. Deceased then came 
up, making about the same demonstrations as when he went 
down. Witness came out from office and left prisoner there; 
prisoner then remained there till 10 or 11 o’clock. Prisoner was 
in a position to see deceased when deceased went into court house, 
and prisoner was looking in direction of the court house. De- 
ceased was standing in court house at window with gun in hand, 
looking towards prisoner’s office ; window partially open and de- 
ceased stood at window five minutes. Witness and prisoner 
were both looking the same way towards court house. The most 
violent demonstration witness saw on part of deceased, was at 
store in the morning. Witness was standing in piazza of store 
with Hall, with faces towards court house. Deceased came from 
court house, and took position in front of piazza with face turned 
towards prisoner’s office. Deceased was gritting his teeth—wit- 
ness made some remark, but deceased did not appear to hear; 
made no response but walked round piazza, with eyes still to- 
wards prisoner’s office. Deceased remained standing but a few 
moments and then walked round to end door and took a seat on 
steps—would not be positive about taking a seat. Gun in hand 
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all the time, as long as witness saw him, near to prisoner’s office. 
Witness and prisoner were in the habit each day of studying to- 
gether. Witness and Smith went to deceased when he fell. The 
yauger was by deceased’s side—was cocked and triggers sprung. 
Two pistols were found on deceased’s person, one was a duelling 
pistol, and loaded witha ball. The other,a common one. Gun 
and larger pistol were loaded; they were fired off and ball enter- 
ed a block. Witness saw small pistol shot at same block, but saw 
no sign of a bullet. The smaller pistol was in deceased’s coat 
pocket, the other in his bosom. Several vials of laudanum were 
in pockets of deceased, one a large one, holds about a gill. Can’t 
say whether or not deceased was an expert shot. Can’t say 
whether gun was a good one. Deceased when he fell, was near- 
er the store than he would have been in a direct route to Post 
Office. From where he fell, witness would suppose he was guing 
into end door of store. Witness saw two men take out deceased 
to talk with him---two men were Majors Clark and Perry. Don’t 
know whether or not these men were friends of deceased. When 
Major Clark took deceased off prisoner could not see deceased ; 
they conversed 15 minutes at time with Major Perry. Can’tsay 
whether prisoner could see deceased. When witness next saw 
deceased, deceased went to his office and gothis gun. Deceased 
then walked towards P. Monroe’s. Thinks prisoner could have 
seen deceased at this place. Deceased then held his gun in hand 
with butt on foot, taking position with china tree between him 
and prisoner’s office, then walked to store. Prisoner could have 
seen deceased. Deceased beckoned towards prisoner’s office as 
if he wanted some one. George Monroe, who was at prisoner's 
office, went out to him, deceased. After dinner saw prisoner in 
piazza of Tilman’s store. There was no back door to Tilman’s 
store, and prisoner could not get out that way without going out 
the window. From the china tree, deceased could have killed 
prisoner if the gun had been as good as represented. Deceased 
looked from china tree as if looking towards prisoner’s office ; re- 
mained there but a few minutes, and walked over towards Tilman’s 
store, and back again towards prisoner’s office, and George Mon- 
roe came to him. The post office was so situated that deceased 
could have seen George with gun going to prisoner’s office. De- 
ceased walked in haste after getting his gun,to china tree. China 
tree was in route of prisoner from office homie. Deceased could have 
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killed prisoner, if the gun was as good as represented, and de- 
ceased was as good shot as represented, from court house, in 
route from prisoner’s office home, the distance 70 or 100 yards. 
Witness did not tell prisoner things that had occurred in the morn- 
ing on part of the deceased. 

Jross Examination.---When deceased passed the office of the 
prisoner, prisoner was sitting near the fire place, in one corner 
of the room, as deceased passed. Prisoner went both tothe door 
and window of the office and looked out. Can’t say that he took 
his chair and sat in the door after the interview between George 
Monroe and deceased. The interview took place near 11 o’clock, 
A.M. Prisoner called by Smith’s when he, prisoner, went to 
dinner; had the gun with him, it was about 12 o’clock. Priso- 
ner was not in the habit of carrying his gun about town. Can’t 
say that prisoner once came into the piazza, or just came to the 
door of the store at time of shooting. Thinks deceased was lean- 
ing against a china tree with butt of gun resting upon the ground. 
At the time deceased passed the office door of the prisoner, wit- 
ness was between the door and the prisoner. Prisoner did not 
expose his person in the door when deceased was near by, or be- 
low Tilman’s store. Sometimes prisoner would look out of the 
door without exposing his person. 

C. W. Applewhite, sworn.---Says he was present at the time of 
killing---saw the gun in the hand of the prisoner---it was cocked. 
Put his hand upon it, and was told by prisoner he could take care 
ofher. Saw deceased between 75 and 100 yards of store, com- 
ing in direction of Tilman’s store; about this time stopped and 
put his left hand up to his gun, as if to cock it, and it stayed 
up long enough to have cocked it. Was not sure if prisoner 
had seen deceased or not. Prisoner was in a position that 
he could have seen deceased if he had looked. Saw prisoner 
look out atime or two before he moved from there. Just before 
he moved, he, prisouer, cocked his second barrel, and remarked, 
“that this gun has got good springs,” the prisoner then stepped 
to the front door. Can’t say he stepped out, prisoner: then re- 
treated back. Stepped out again and said, “now if you want to 
shoot, shoot.” Asthe words came out of his mouth, witness tur- 
ned around, and prisoner fired. Saw the back of prisoner as 
he heard the fire, witness then walked to the door, saw deceased 
and remarked to Johnson, that deceased was a dead man. John- 
son and witness went out to the body of deceased. Mr. Hawkins 
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picked up the gun of deceased, the gun was cocked. Witness and 
Johnson were standing near the end door when the gun fired, 
whispering to each other. Deceased was coming to the store of 
Tilman, with a gun; thinks prisoner went out in open view when 
he fired. Is a quiet and peaceable man. When deceased went 
into the court house, he went into the south door passing out at 
the north door, going over to east side of the square and passed 
down to Tilman’s again. Prisoner could not have seen deceased 
all the time, on the east side of the street. Could have seen him 
from his, prisoner’s office, occasionally through the fence. Did 
not know what time deceased left the corner. Witness was at the 
store, when George Monroe carried prisoner the gun. Deceas- 
ed came over to his, deceased’s office, in haste, and brought his. 
gun out. .The gun of deceased, was at the office of deceased, on 
the way from the residence, to the office of prisoner. Deceased 
came out with his gun and went upthe street, after George Monroe ; 
made a halt at Philip Monroe’s—after a little, passing over to 
Tilman’s corner. All this was in full view of office of prisoner. 
Cross-examined.—--Witness and deceased were partially un- 
friendly. The presence of witness did not make deceased look 
mad. Witness went to his house once, during the morning. 
When deceased put his gun in his office, and went to post office, 
the affair was stopped ten or fifteen minutes. When deceased 
came over from the post office, he went up after George Monroe ; 
staying a short time at Philip Monroe’s. Deceased passed on to 
Tilman’s corner and beckoned to George Monroe. Witness was 
at Philip Monroe’s corner, when deceased and George Monroe 
had the interview, and occasionally looked towards the office of 
prisoner. Does not recollect to have seen the deceased and George 
Monroe separate, after the interview, which was near the corner 
of Tilman’s store. Can’t say what was the position of George 
Monroe, but the deceased faced,the office of prisoner. Deceased 
and George Monroe went past the house of witness, in company, 
about 12 M.---the deceased soon passing back to Tilman’s cor- 
ner. Thinks he has told sketches of what he would swear, to 
some person---has talked with Major Clark and Short-- does not, 
recollect to have talked with any of the Counsel in this case, but 
Mr. Hawkins. Witness thinks he told Mr. Hains, first, that 
‘deceased put his left hand up to the gun, the gun was on theright 
shoulder. Could not tell if it was a gun or a hand-spike, could 
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not see the cock or triggers then, from the distance that deceased 
was from witness. Does not recollect that he told Short or 
Hains about the killing. Kersey may have been present. Can’t 
say he ever had any conversation with Kersey about it. Can’t 
recollect ifhe ever told any person about cocking the gun—will 
not say in the positive, that he told G. Smith about the cocking. 
Does not recollect whether Hains was the first person he talked 
with or not. Cannot think that he told Tilman, that he, witness, 
did not see deceased when he was shot, until he was killed; ifhe 
did it has escaped his recollection. 

Griffin Smith, sworn for defence—He went up to Tilman’s 
store, on the day of the difficulty—deceased was at Tilman’s--- 
prisoner was in his office. Saw deceased at the corner, and stood 
about the corner some time, and had a yaugera portion of the 
time; held the yauger in his right hand, lying across his left arm, 
and appeared to be mad. Prisoner was in full view of deceased, 
and would occasionally appear at the door, and step back. De- 
ceased was looking intently at the office of prisoner. Deceased 
was in ill humor, looked mad, and had his gun, and occasionally 
grit his teeth. Saw deceased come to the court house, thinks he 
did not see deceased look out of the window. Deceased, then 
went back to Tilman’s corner, looking in the direction of the of- 
fice of prisoner. Did not see deceased get far beyond the farther 
corner of Tilman’s store. Prisonercould see deceased from his of- 
fice to courthouse. Deceased continued about the corner tillabout 
12.0’clock M. Witness was at home at the time of the killing--- 
went immediately to the place, and met prisoner. Prisoner said 
he gave himself up to the laws of his country. Witness is a 
member of the Inferior Court. The gun was lying by his, de- 
ceased’s, side, cocked and triggers sprung. Saw upon the body 
of deceased several vials, labelled landanum. 

Daniel Tilman, sworn.---Was in town on the day of the kil- 
ling, attention of witness was drawn to the difficulty, about 10 
o'clock, A. M. first saw deseased in front of witness’ store or 
about the corner walking about, sometimes in front, sometimes at 
the corner and sometimes at the end. Was armed with a yau- 
ger, seemed to be looking toward the office of prisoner. Priso- 
ner was in his office, as he, witness, saw him come to the door oc- 
casionally and look out. Did not see deceased point his gun at 
any thing; prisoner could have seen deceased all the time, except 











116 SUPREME COURT OF GEORGIA. 


Munroe vs. The State of Georgia. 





when deceased was taken off by his, deceased’s, friends, when he 
would soon return. Deceased looked in a very ill hamor, as much 
as he ever saw a man, and staid about the corner off and on un- 
til-about 12 M. deceased left and went to his home. Prisoner 
did not leave his office ti!l after deceased went home. Witness 
went to his dinner, and after a little prisoner came in; prisoner 
was in the habit of calling at store of witness. There was noth- 
ing remarkable in prisoner's calling at the store of witness that 
evening. Deceased frequently called at the store of witness to 
“buy small articles, but did not frequent the store of witness. 
Knows of no other person around the corner, but prisoner, with 
whom deceased was on bad terms. ; 
Cross-eramined-.-There was a bad state of feeling existing be- 
tween Smith and deceased ; does not know that deceased was 
about the corner until 10 A.M. Prisoner was not in the habit 
of calling at the store of witness in the afternoon with a loaded 
gun cucked; was not in the habit of calling at the store of witness 
and peeping out first one door and then the other. Witness and 
prisoner came from dinner in company; prisoner had his gun, 
this was not frequent, it was not his habit, although he sometimes 
did it. Witness has no certain hour to go to post office, was not 
in the habit of going away from his store to write letters, went to 
Ticknor’s and while there wrote the letter; this was as witness 
thinks between two and three o’clock. Thinks he remarked 
when he came back to the store and found Macon dead, that it 
was the best act of Monroe’s life, that the people ought to take 
him to the creek ; might have said that if he were in prisoner’s 
place he should feel no more compunction of conscience than if 
he had killed a dog. Witness and deceased were not on good 
terms, did not consider that he and deceased were upon terms of 
friendship at all, did not leave his store to avoid seeing deceased 
killed. The attention of witness was first attracted to deceased 
about the time that George Monroe carried the gun to prisoner, 
but thinks it was before, is more of the opinion that it was before 
---can’t say that at the time George Monroe carried the gun de- 
ceased had put up his gun, does not recollect to have seen de- 
ceased any more after the interview with George Monroe, which 
was probably before 12 o’clock ; when witness came out to goto 
dinner, deceased was gone. Witness then inferred that he had 
gone to his, deceased’s, dinner, does not recollect to have seen 
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deceased in conversation with any person on Philip Monrce’s 
isteps ; Witness thinks he went to dinner between 11 or 12 o’clock, 
and was not not gone more than an hour, might have remained 
some minutes before he went to Ticknor’s, thinks it might have 
been twenty minutes or less before he left for Ticknor’s, was 
gone to Ticknor’s an hour and a half or less, can’t say how long, 
can’t say what prisoner done in store oi witness after he got there 
from dinner, he may have sat down, can’t say what hedid. Wit- 
ness has aided to employ one counsel in defence of the prisoner. 
Had a conversation with Applewhite yesterday, but none up to 
yesterday as well as he recollects, does not recollect what time 
he had the conversation with Applewhite, does not recollect 
whether it was before or after breakfast, before or after dinner, 
is certain it was not after supper. Cannot say which spoke of 
the cocking of the gun, Applewhite or witness. 

Re-examined by Defence.---Witness meant to say when he said 
no person was present with whom deceased was unfriendly, that 
there was no one present between whom and deceased there was 
actual bad feeling, or against whom deceased was enraged; when 
witness said that prisoner went to his store in his usual way he 
meant that prisoner was in his usual calm and peaceful temper. 

George Monroe, sworn, says, took a double-barrel gun to priso- 
ner at his, prisoner’s, office ; on his way from residence to prisoner 
with gun, saw deceased at post office and looked at witness and 
then started across the square, so as to meet witness about the 
‘deceased, and passed over the square in a very quick pace, his 
attention directed to witness. As witness was in front of deceas- 
ed’s office, and deceased on the north side of the road opposite, two 
carriages passed the road, by which time wimess had proceeded 
up the street to the grocery of P. Monroe; passed on and in look- 
Ing back saw deceased coming after witness with a gun. When 
witness arrived at the piazza of pnsoner’s office, he saw deceas- 
ed behind a china tree at P. Monroe’s corner, his body behind the 
tree, his look fixed upon the office of prisoner, his gun resting up- 
on the ground or on the foot of deceased, the barrel by his, deceas- 
ed’s, side. The next time witness saw deceased the deceased was at 
a post of Tilman’s piazza with his gun in nearly the same posi- 
tion before mentioned, and beckoned to witness and put his gun 
over his, deceased’s, shoulder, and commenced walking the piazza. 
‘Witness coming over and passing the usual salutation with de- 
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ceased, witness stepped clese up to the deceased, and remark- 
ed, I am very sorry to see you so hostile to brother Edward. 
Decease‘ said, I do not know what right any one has to say that 
I am hostile to your brother. Witness replied that prisoner, 
brother Edward, said that he, deceased, was carrying that gun 
for him, and that he deceased, had been trying several times. that ~ 
morning to shoot him, prisoner. Deceased replied that prisoner 
must have come to that conclusion from the fact that he, deceased, 
had taken his gun out of his office. Deceased said he had a right 
to carry his gun, and was in.the habit of carrying it to kill birds 
and other things with it, and no one could prevent him. Deceased 
then asked what he, witness, had taken the gun to prisoner’s of- 
fice for? Witness told him he had carried it to prisoner to de- 
fend himself from an attack of deceased, in case of an attack. The 
attention of witness was then attracted by the gritting of the teeth 
of deceased, while he, deceased, in a fierce manner remarking 
that he would fight prisoner any way but a fist and skull fight, 
that he would give the prisoner one of his pistols, taking one, the 
smaller one, from his pocket, and offering it to witness, and he 
would meet him, prisoner, with the other, or tell him to come out 
with his double-barrel gun, I will allow him a fair chance, and dey- 
il take the hindmost. Witness then told deceased that prisoner 
would not injure him, deceased, only in case of self-defence. De- 
ceased then spoke of Tilman’s having a double-barrel gun in his 
store for prisoner to shoot him, deceased, with ; witness replied, 
if it was the fact, it was under an apprehension of an attack from 
‘him, deceased. The gun was for the defence of prisoner, De- 
ceased said, if Dr. Monroe comes out of that office with that gun 
I intend to pop hin—TI will pop him right between the eyes. 
Deceased said something about prisoner’s coming out without the 
gun, cannot say what. Witness said if prisoner came out with 
‘the gun, it would be for defence, in case you, deceased, attack 
‘him. Deceased said he was not sure of that, and if he does come 
I will pop him between the eyes. Witness admonished deceased 
‘not to do it, as it would hang him and disgrace his family, and to 
‘put up his gun, Deceased replied that was his business. Wit- 
ness then asked the cause of his animosity to prisoner. He re- 
‘plied don’t you know he is my prosecutor in all these cases against 
‘me? Witness replied that he did not know that he, prisoner, 
was his, deceased’s, prosecutor. Deceased then told witness to 
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tell prisoner he was a liar, a rascal, and a coward. Deceased 
said he could send prisoner to the penitentiary. Witness ad- 
vised him to do so, and not seek satisfaction in any other way. 
Deceased said ‘no, he did not believe the law should have any 
thing to do with such difficulties as that; he, deceased did not 
settle his difficulties in that way, existing between him and priso- 
ner, and refused to reveal his intentions towards prisoner, and 
went on to tellin how many cases he had befriended prisoner, 
and mentioned the case of prisoner and Dr. Steel. That he had, 
regarded him, prisoner, as his, deceased’s, best friend, and had 
nothing that he would deny prisoner. Said something about the 
prosecution of the cases, and said prisoner must have consented to 
become prosecutor,or the Court would not have appointed him, and 
repeated his charges of cowardice, &c. During this conversation 
deceased kept his eye fixed upon the office of prisoner, pointing, 
and grating his teeth. Witness and deceased then separated. At 
home, or after dinner, witness told prisoner what deceased told 
witness about popping him between the eyes. Deceased and 
witness passed towards the corner of Mr. Smith. Witness saw 
prisoner in the door of his office. Deceased in alluding to pris- 
oner, would point back to prisoner’s office while prisoner was in 
the offlce door. This was about 12 o’clock, and witness and de- 
ceased separated. 

James Marchman, sworn, saith, he saw Mr. Macon on the mor- 
ning of the killing in the corner of Tilman’s piazza, nearest the 
office of prisoner, pointing his gun in the direction of prisoner’s. 
office; the gun was up to his face; rather thinks Macon’s body 
was concealed from the office of defendant, his head being in 
such a position as to enable him to see prisoner’s office. After- 
wards, George Monroe and deceased walked down by Smith’s. 
Deceased then returned by Philip Monroe’s grocery, and took his 
seat on the steps of the grocery, from three quarters to an hour; 
had his yauger with him. This was in the walk usually from 
prisoner's office to his residence. Macon then walked to Til- 
man’s, remained there two or three minutes, and then went to 
his residence. 

Cross-eramined.—The steps occupied by Macon at Monroe’s 
grocery were those nearest Smith’s. The pointing of the gun 
was before Macon and Monroe were together. 

Mrs. S. Hawkins, sworn, saith witness was im town the day 
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Macon was shot; saw him pointing his gun in the direction of 
Monroe’s office about 10 0’clock, A. M. Macon was where he 
could see Monroe’s office. Witness did not see Dr. Monroe. 
First saw him, Macon, in the Court-House; went direct from 
Court-House to Tilman’s store; had the gun up to his face. 
Macon was standing at the corner of Tilman’s piazza, near the 
boxes, his head was in view of the office, his body behind the 
boxes, holding the gun up; he looked towards Smith’s and_then 
took the gun down. Don’t recoilect seeing any one else on the 
Court-House square. There was no one in the piazza in which 
he was standing. 

Cross-ecamined—Mr. Macon was in the part of the piazza 

fronting the Court-House near the boxes. The boxes were 
against the house ; thinks they were near the south-west corner 
of the house. Witness stepped out to see if he was going to 
shoot. 
John 8. Johnson, recalled ——Had been in the habit of selling 
Macon laudanum ; some since he, witness, has been doing busi- 
ness for Tilman since January. Witness sold Macon a bottle of 
laudanum two or three days before Macon was shot; about a 
gill or less. Thinks the place he last saw Macon (before shot) 
was from twenty to forty feet from where he fell. The gun in 
the position as described in his direct examination. Macon bought 
nothing from Tilman’s store that day as he recollects; had no 
business there as he knows of. Witness had said, thank God, 
they could not make a witness of him, as he had not seen any- 
thing, meaning he had not seen the shooting, and did not consider 
he had anything which would be material. Dr. Monroe did not 
come to Tilman’s store till evening; did not buy anything, and 
had no business that he, witness, knows of. 

The testimony here closed. 

During the examination of Willis A. Hawkins, one of-the wit- 
nesses for the defence, the counsel for prisoner proposed to prove 
by said witness the declarations of prisoner while in the office 
with witness at the time deceased came by the office in the mor- 
ning with his gun, going to show that prisoner was alarmed and 
apprised of the intention of deceased to attack him, particularly 
to prove the declaration of prisoner at that time, as fotlows, to 
wit: “ Yonder comes Macon now, with his yauger ; he intends to 
shoot or kill me.” Which testimony the presiding Judge reject- 
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ed, and to which decision of the Judge the defendant by hiscoun- 
sel excepted. 

Defendant’s counsel also offered to prove by said Hawkins, 
that when deceased was in the Court-House at the window, de- 
tendant said to witness, don’t you see Macon at the window try- 
ing to shoot me? Which testimony was rejected by the presid- 
ing Judge, and to which decision defendant by his counsel ex- 
cepted. 

Defendant’s counsel also proposed to ask said Hawkins why 
he left the office where he and prisoner wére on that morning, 
with the view of bringing home the knowledge to the prisoner 
of the conduct of deceased on that occasion, his violence, anger, 
threats, &c. Which evidence was rejected by the presiding 
Judge, and to which decision defendant by his counsei excepted. 

Defendant’s counsel proposed to prove by said Hawkins, that 
defendant told him, Hawkins, that he, prisoner, had seen the con- 
duct of deceased, (as described by witness in his testimony as ta- 
ken down by the Court,) after it occurred in the morning, and 
before the shooting took place. Which testimony was rejected 
by the presiding Judge, and to which decision the defendant by 
his counsel excepted. 

Defendant’s counsel proposed to prove, by Griffin Smith, one 
of the witnesses for defence, that he, witness, had seen deceased 
make an attack with deadly weapons, within six months, upon 
prisoner, that prisoner fled at that time so hastily as to leave his 
cloak, until he, prisoner, had got beyond the reach of the arms of 
deceased; which testimony was rejected by the presiding Judge, 
and to which decision defendant by his counsel excepted. 

Defendant’s counsel also proposed to prove by said Smith, a 
continued series of threats, commencing at the time of the return- 
ing of the true bill, at the fall term of the Superior Court, of Lee 
county, in 1847, followed up by repeated acts of violence, up to 
the time of the killing, by the said deceased, against the prisoner, 
expressing a determination on the part of deceased to take the 
life uf prisoner before the Spring Term of said Court, in 1848. 
Which testimony was rejected by the presiding Judge, and to 
which decision defendant, by his counsel, excepted. 

Defendant’s counsel proposed to prove, by said Smith and oth- 
ers, that deceased was a rash, violent, bloody-minded man, in the 
habit of taking secretly the advantage of his adversaries in per- 
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sonal contests, and not willing to give his adversaries a fair and 
equal chance, and that prisoner was well acquainted with his 
character as such; which testimony was rejected by the presiding 
Judge, and to which decision defendant’s counsel excepted. 

Defendant’s counsel also proposed to prove by said Smith, 
that on the morning of the day on which the killing took place, 
after the violent conduct of deceased on that morning, and before 
the killing, defendant consulted with said Smith as a peace offi- 
cer, as to the propriety of binding deceased over to keep the 
peace, and that said Smith advised him not to do so, as it would 
only enrage deceased and make him more violent, and would 
do no good, as deceased could give the bond, and it would not 
restrain him from violence; which testimony was rejected by the 
Court, and to which decision defendant, by his counsel, excepted. 

Defendant’s counsel offered to introduce an order of the Infe- 
rior Court of Lee county, appointing prisoner prosecutor of de- 
ceased for embezzling the poor-school fund of said county, as 
treasurer of the poor school fund of said county, andalso the bill of 
indictment against said deceased for embezzlement of said funds, 
prisoner being prosecutor; which testimony wasrejected by the pre- 
siding Judge,and to which decision the defendant’s counselexcepted. 

Defendant’s counsel proposed to prove by said Smith, that pris- 
oner was one of the said Inferior Court of said county; which tes- 
timony the presiding Judge overruled and rejected, and to which 
the defendant’s counsel excepted. 

Defendant’s counsel also proposed to prove by Elijah Warren, 
one of the witnesses on the part of the State, threats and acts of 
violence of deceased towards prisoner at various times between 
the adjournment of the fall term of the Superior Court of Lee 
county, 1847, and the killing of deceased; which testimony was 
rejected by the presiding Judge, and to which decision the de- 
fendant, by his counsel, excepted. 

Defendant’s counsel were also prepared to prove, by Sam- 
uel C. Wyche, William Bodiford, Elijah Warren, Clifford Mon- 
roe, and i. P. Cock, and others, that at the time the bill of indict- 
ment against deceased, for embezzlement, at the previous fall 
term, was read, the said deceased was heard to declare that the 
prosecutor of said bill, (who was the defendant,) should not live 
till this term of said Court, and be at Court to prosecute the same, 
and that threats of this and the like character, accompanied with 
acts demonstrative of a fixed determination to carry them into 
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execution, were made by deceased up to the day of the killing. 
That the acts were such as prowling around the residence of de- 
fendant with fire arms, walking by the house with pistols and gun, 
and watching intently the while, as if for an opportunity to carry 
his threats into execution. That defendant, alarmed by such de- 
monstrations, had kept close to avoid exposure, and often visiting 
his patients by night stealthily, rather than expose himself by day 
to the danger of a rencounter with deceased. That these dem- 
onstrations had been so frequent and notorious, until it had be- 
come the universal opinion of the neighborhood and citizens, that 
he, deceased, would kill the defendant. But all of which evidence, 
by the stringent rule adopted by the presiding Judge, rejecting 
the testimony already offered, as to the threats and violence of 
deceased, was excluded ; and to which defendant’s counsel be 

lieve they have a right to except. 

After the testimony for the State and prisoner had been closed, 
and the cause argued by counsel on both sides, the presiding 
Judge, his Honor, Lott Warren, charged the jury, among other 
things, in substance as follows: “ That the Court greatly doubt- 
ed the propriety of his having admitted for the consideration of 
the jury, the testimony showing any of the conduct of either de- 
ceased or prisoner on the day of the killing, except that which 
occurred immediately at the time of the killing, but that as the 
Court, had admitted the testimony of their conduct during the 
morning, the jury were bound to consider it in making up their 
verdict. And that it was a source of much gratification to the 
Court that we have a supreme Court for the correction of errors, 
often committed for want of time and opportunity to investigate 
cases on the circuit, and that if this Court has improperly reject- 
ed evidence offered for the defendant, and it should be necessary, 
he can take the case up and have the error corrected.” To which 
defendant by his counsel excepted. 

_ The jury retired to their room, and after consulting upon the 
case, about nine o’clock on Saturday night, brought in a verdict 
of guilty. 

Defendant, by his counsel, moved before his Honor Judge War- 
ren, for a new trial, on the following grounds, to wit: 

Ist. The jury found contrary to law. 

2d. The jury found contrary to evidence. 

3d. For grossly improper conduct on the part of the jury du- 
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ring their deliberations on said cause, as shown by the accompa- 
nying affidavits. 

4th. That the jury dispersed after being impannelled and sworn 
to try said cause, and even after they had received the charge of 
the Court, and before they had made up their verdict. The jury 
who tried said cause, frequently after they had received the 
charge of the Court, and retired to deliberate upon their verdict, 
left the jury room through the back door, sometimes one, and 
sometimes mo ethan one at time, and retired from the jury- 
room from fifteen to twenty minutes at a time, in the dark, unac- 
companied by the Sheriff or his deputy, or any lawful bailiff, and 
out of their sight and persons were lurking about and around the 
jury-room from which the jury as aforesaid, retired, as aforesaid, 
which jury being in a room on the lower floor and of easy access 
to persons who were without. 

5th. The Court erred in refusing to allow the defendant to 
prove, that as a Justice of the Inferior Court of this county, and 
at the request of his associate Justices, he had and did, at the last 
term of this Superior Court, become the prosecutor of the deceas- 
ed for embezzling, as treasurer of the poor school fund of said 
county, the poor school fund of said county, and that in conse- 
quen ; of said prosecution of said deceased, and after the finding 
of the true bill by the Grand Jury against said deceased, said de- 
ceased, ai that term of said Court, had said he, meaning defen- 
dant, should not be at the next term of said Court to prosecute 
deceased, for he, deceased, would kill him and put him out of the 
way before the next term of this Court. And that deceased of- 
ten threatened to kill him, defendant, between the adjournment 
of the last term of this Court and the killing, and had, on several 
occasions, attacked defendant with deadly weapons, and that de- 
fendant had always declined a rencuntre with deceased, till the fa- 
tal rencontre that resulted in the death of deceased, and which 
threats had come to the knowledge of defendant. 

6th. For that the Court erred in refusing to allow witness 
Hawkins, who testified on the stand, to state what defendant said, 
and what manifestations of alarm he showed, when deceased pass- 
ed by his office in the morning of the rencontre, with his yauger 
rifle, and which would have gone to show that defendant stood in 
fear of his life from deceased, he, prisoner, saying, “yonder 
comes Macon now, and he intends to shoot me.” 
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7th. For that the Court wend: in refosing to alee the 1 testi- 
mony of Griffin Smith, and Willis A. Hawkins, by whom defen- 
dant’s counsel offered to prove, that defendant, about dinner time 
of the day of the recontre, told Hawkins and Smith of the con- 
duct of Macon towards him, (defendant,) during that morning, 
and asked the propriety as to his taking out a peace warrant for 
deceased, and was told by them that in their opinion, it would on- 
ly make him more reckless. 

8th. For that the Court erred, in charging the jury that he 
greatly doubted the propriety of his having let in for their con- 
sideration, the testimony showiug any of the conduct of the par- 
ties on that day, except that which occurred immediately at the 
time of the killing, because it was calculated to induce the jury 
to discard it from their minds, although the Court also charged 
them that they were bound to take it into consideration in their 
deliberations—and because if the counsel for defendant had 
known that the Court would have expressed such doubts, they 
would have introduced other evidence of the conduct of the par- 
ties at the time of the shooting. 

9th. For that the Court erred, in charging the jury that if the 
Court had erred in rejecting testimony that might have been of 
service to the defendant in his defence, that the defendant could 
carry that error to the Supreme Court, and have it corrected, 
because it was calculated to impress upon the mind of the jury, 
that in consequence of rejection of the testimony the defence was 








not made out. 
10th. For that one of the jurors who was in favor of conviction 


as strongly expressed! by him, took out of the juryroom in the 
dark, out of sight and out of hearing of the other jurors, another 
juror, who was equally strongly opposed to a verdict of guilty, as 
expressed by him before he went out of the room, where said two 
jurors had a private conversation, (no one being present but them- 
selves,) of some twenty or thirty minutes duration, after which 
they returned to the jury-room, and the juror, who was opposed 
to a verdict of guilty when he went out, immediately on his return 
to said room consented to a verdict of guilty. 

11th. For that one of the jurors who sat on the trial of defen- 
dant, to wit: William Stanley, had formed and expressed an opin- 
ion in relation to the guilt of the defendant, declaring his belief 
of his guilt before he was sworn as juror, as will appear from ac- 
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companying affidavit ; and that this fact has come to the knowl- 
edge of the prisoner since the verdict was rendered. 

12th. In that the Court erred, in not allowing the prisoner to 
prove the viclent and vindictive character of deceased; and 
that he always, in personal difficuities with his enemies, sought 
unfair advantages of them. 

13th. For that the Court erred in charging the jury at all, not 
having been requested by any of the jurors to do so. 

And the above grounds of motion for a new trial being argued 
were overruled, to which decision defendant by his counsel ex- 
cepted. 

Judgment was then entered up, and sentence pronounced up- 
onthe prisoner. Whereupon the defendant, by his counsel, ex- 
cepts to all the above stated decisions in saidcause, and fora spec- 
ification of error assigns the following: 

Ist. The Court erred in refusing to allow defendant’s counsel 
to prove by Willis A. Hawkins, the declarations of prisoner while 
in the office with Hawkins, when deceased went by in the morn- 
ing with his gun, going to show that prisoner was alarmed and 
apprised of the intention of deceased to attack him, prisoner, and 
particularly, that prisoner said, “ Yonder comes Macon now with 
his yauger, and he intends to shoot or kill me.” 

2d. The Court erred in refusing to allow defendant’s counsel 
to prove by said Hawkins, that when deceased was in the court 
house, at the window, prisoner said to witness, “don’t you see 
Macon at the window trying to shoot me.” | 

3d. The Court erred in rejecting the statements of Hawkins 
as to why he left the office where he and the prisoner were on 
the morning of the killing, with a view of bringing home to the 
prisoner the knowledge of the conduct of the deceased on that oc- 
casion, his violence, threats, anger, &c. 

4th. The Court erred in refusing to allow defendant’s counsel 
to prove by Hawkins that prisoner told him, Hawkins, after the 
violent conduct of deceased in the morning, (as described by said 
Hawkias in his testimony as taken down by the Court,) and be- 
fore the shooting, that the prisoner had seen the violent conduct 
of deceased. 

5th. The Court erred in rejecting all the sayings of the priso- 
ner made during the morning of the killing and before the killing, 
and during the violent conduct of deceased, and which would 
show that prisoner knew of said conduct. 
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6th. The Court erred in refusing to allow prisoner’s counsel to 
prove by Griffin Smith, that deceased, in 1848, within the last six 
months, had made an attack with deadly weapons upon prisoner, 
that prisoner fled at that time so hastily as toleave his cloak, un- 
til he, prisoner, got on his horse and out of the reach of the arms 





of the deceased. 

7th. The Court erred in refusing to allow prisoner’s counsel to 
prove by Griffin Smith, Samuel C. Wyche, Isaac P. Cock and 
William Bodiford, a continued series of threats, followed up by 
acts of violence, from the adjournment of the fall term of the Su- 
perior Court of Lee county in 1847, up to the time of the killing, 
by the said deceased, against the prisoner; showing a determina- 
tion on the part of deceased to take the life of prisoner before 
the spring term of said Court in 1848. 

Sth. The Court erred in refusing to allow prisoner’s counsel to 
prove by Griffin Smith, that deceased was a violent, rash, and 
bloody-minded man, in the habit of taking advantage of his ad- 
versaries in personal contest, and that prisoner was well acquain- 
ted with his character as such. 

9th. The Court erred in rejecting all evidence of the violent, 
vindictive, and dangerous character of deceased, and which was 
known to prisoner. 

10th. The Court erred in refusing to allow defendant’s coun- 
sel to prove by Griffin Smith, that on the morning of the day on 
which the killing took place, after the violent conduct of deceas- 
ed on that morning, and before the killing, prisoner consulted 
with said Smith, as a peace officer, as to the propriety of binding 
deceased over to keep the peace, and that said Smith advised 
him not to do so, as it would only enrage deceased, make him 
more violent, and would do no good, as deceased would give the 
bond and it could not restrain him from violence, but make him 
more reckless. 

11th. The Court erred in rejecting as evidence, the order of the 
Inferior Court of Lee county, appointing prisoner prosecutor of 
deceased, for embezzling the poor-school fund of said county as 
treasurer of the poor-school of said county. 

12th. The Court erred in rejecting as evidence the bill of. in- 
dictment against deceased, for embezzling the poor-school funds 
of Lee county as treasurer of the poor-school of said county. 

13th. The Court erred in refusing to admit evidence that pris- 
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oner was one of the Justices of the Inferior Court of said county, 

14th. The Court erred in refusing to allow prisoner’s counsel 
to prove by Elijah Warren, one of the witnesses on the part of 
the State, threats and acts of violence on the part of deceas- 
ed toward prisoner at various times, between the adjourn- 
ment of the fall term of the Superior Court of Lee county, 1847, 
and the killing of deceased. 

15th. The Court erred in refusing to allow the counsel for 
prisoner to prove by Clifford Monroe, that deceased had been 
prowling around the residence of prisoner at various times since 
the first threat made to I. P. Cuck, on return of the true bill, with 
his gun, and watching the house intently, and that on one occa- 
sion she saw him hide behind an ox-cart, near the house, as if 
way-laying prisoner. 

16th. The Court erred in overruling the motion made by de- 
fendant’s counsel for a new trial, upon each and all the grounds 
embraced in the rule for a new trial, which were taken by said 


counsel. 


Affidavits filed and submitted to the Court, with the notice for a 
new trial. 

Georeia, Leer County.—Personally came before me, William 
G. Heald, who, being duly sworn, deposes and says that he was 
one of the bailiffs having charge of the jury who tried the case of 
The State vs. Edward V. Monroe, on Saturday night last—that 
the jury retired after the cause had been given them in charge by 
the Court, to a private room in Starksville which had two doors, 
one in front and the other opposite behind, no shutter to the 
front door, the back door could be seen from the front door, by 
any person standing in the street in front of the house, that when 
it was getting to be dark, deponent proposed to go after candles, 
did it, leaving bailiff Levining in charge of the jury while he 
would be gone, and remarking in presence of the jury, that they 
knew that the Judge had strictly forbade them to speak to any 
body—when deponent returned, some of the body told him 
that some of the body were out and he had better bring them in 
—deponent looked out of the window and saw two of the ju- 
ry out at the end of the house conversing very low, so that depo- 
nent could not tell what they were talking about; saw that one 
of them was captain Blake, and said to him, captain you had 
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better come in the house—said he would presently or something 
to that amount—in a few moments they both came in—this was 
about the time deponent had lighted a candle. Deponent walked 
backward and forwards before the front door, and some of the ju- 
ry called for waterd—eponent went int he room and handed out 
the bucket to the other bailiff to go and get some—the other bai- 
liff said to deponent, ‘there must be somebody talking behind 
the house.”” Deponent then went into the back room and saw 
two of the jurors coming in. Blake was one of these jurors, and 
when he came in, another juror remarked, that he wanted to go 
out and consult with him too. They walked out at the back door 
and soon returned, but while out they were out of the view of 
this deponent. Deponent then went out of the back door him- 
self, and took a position behind a china tree, to watch and see if 
any body was about. No body came about during the minute or 
two he staid there—walked round the house and went back to the 
gate, opposite the front door—sent Levining to order somebody 
off once or twice—that in consequence of deponent’s meeting with 
delay in being able to procure a candlestick and candle of Philip 
Monroe, there being such a crowd there, he must have been ab- 
sent from the jury-room after the light, some smart length of 
time, but deponent cannot say how long; and during his absence 
the jury was under the care of bailiff, Levining, and cannot say 
what transpired during his absence. 

Sworn to and subscribed in open Court, this 29th May, 1848, 

[Signed] WILLIAM GRIGG HEALD. 
GEORGE C. TICKNOR, Clerk. 


Georeta, Ler County.—Before me personally came Joshua 
Levining, who being duly sworn, says, that he was one of the 
bailiffs in charge of the jury, who, in the Superior Court of said 
county, tried the case of the State of Georgia vs. Edward V. Mon- 
roe, for murder, and rendered their verdict of guilty, on Satur- 
day night of last week ; that the room in which the jury délibera- 
ted, was a private house, having no upper stories, and but two 
rooms, one front and back door, that the back door was leading 
into a corn field, that frequently, during the deliberations of said 
jury, after they had received the charge of the Court, in sdid case, 
and before they made up their verdict, the jurors, one, two, and 
as many as three at a time, left the room through the back door 
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of the house or room, there being no shutter to the front door, 
he thinks, none to the back door, and unaccompanied by any 
sheriff, deputy sheriff, or bailiff, and in the dark, some of them be- 
ing absent from the jury-room, so alone, for and during some fif- 
teen or twenty or thirty minutes at a time; that at the com- 
mencement of the deliberations of said jury, some of the jury de- 
clared they never would agree to find the defendant guilty, others 
declared they never would agree to find him innocent, which de- 
liberations were heard by this deponent. On one occasion, du- 
ring said deliberations, one of the jurors, who had expressed him- 
self decidedly in favor of acquitting the defendant, and one who 
had expressed himself as decidedly the other way; at the solicita- 
tion of the juror in favor of a conviction, left the jury-room, and 
went out, where witness saw them conversing secretly, but did 
not hear or understand any thing they said, it wasin the dark too 
—while they were thus holding their private conversation in the 
dark, by themselves, and which lasted some twenty or thirty 
minutes, another juror came out to them, where they were talk- 
ing, when one of them, and he thinks Mr. Blake, who was in fa- 
vor of convicting the defendant, told the other juror who had ap- 
proached them, to go back, which he did; the two first jurors 
that were out continuing their conversation; and when atthe ex- 
piration of some twenty or thirty minutes after they first went 
out, the two jurors went back into the jury-room; the juror who 
was for acquitting the defendant when he went out, agreeing when 
he came in, to sign a verdict of guilty—at and during a part of the 
time of the said conference of the two jurors, they were out of 
sight of this deponent—there being a number of persons about 
and around the jury-room, who were not jurors—and who, this 
deponent was exerting himself to keep away. ‘Two of said per- 
sons so lurking about said jury-room, to wit: Alfred Kersey and 
Wm. Corkadale, cursing this deponent, and swearing they were 
in the public streets, &c. &c. This deponent further says, that 
during the deliberations of this jury, all the jurors were hardly 
ever in the room at the seme time; they kept going out at the 
back door, out of sight sometimes for twenty or thirty minutes, 
and returning through it and the front door. There seemed to 
be less cool deliberation, 1nd more excitement and confusion than 
I ever saw before in a jury room, and especially among many or 
several of the jurors—some of them deporting themselves, so 
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much so, that it was remarked by one of the bailiffs, that they 
were more like bees starting to swarm. 
Sworn to, and subscribed in open Court, 29th May, 1848. 
[Signed] JOSHUA LEVINING. 
GEORGE C. TICKNOR, Clerk. . 


Lee Superior Court, May Term, 1848. 

Gerore1a, Lez County.—In open Court, personally came Jes- 
se Tucker and Calvin King, who being duly sworn, deposeth and 
saith, that they heard William Stanley, one of the jury, who tried 
the cause of the State vs. Edwurd V. Monroe, charged with mur- 
der, and tried at this term of the Court, and a verdict of guilty, 
say onthe Sunday evening preceding the first day of this term, that 
from what he knew, he’d stretch the prisoner, alluding to his char- 
acter as a juror, he, then, having been summoned to appear at 
this Court as a petit juror, and then went on to say in substance, 
that the prisoner was guilty of wilful murder. All this occurred 
before the said Stanley was taken and sworn in said case. 

Sworn to, and subscribed in open Court, 29th May, 1848. 

[Signed] JESSE TUCKER. 
CALVIN KING. 
GEORGE C. TICKNOR, Clerk. 


Lee Superior Court, May Term, 1848. 

GeoratA, Lez County.—In open Court, personally came Ed- 
ward V. Monroe, who being duly sworn, says, that he never knew 
or heard of the fact set forth in the affidavit of Jesse Tucker and 
Calvin King, as to the formation and expression of an opinion 
by the juror, William Stanley, previous to his being taken, em- 
pannelled and sworn as a juror on the trial of the State vs. Ed- 
ward V. Monroe, this deponent, charged with murder, and not 
until he had been so taken, empannelled and sworn as a juror. 

Sworn to in open Court, this 29th May. 1848. 

| Signed] EDWARD V. MONROE. 
GEORGE C. TICKNOR, Clerk. 


I have deemed it my duty to spread out fully, all the facts con- 
nected with this case. It is one that has created much excitement 
in the section of country where the catastrophe occurred, and 
which has attracted no ordinary share of attention in every por- 
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tion of the State. The nature of the transaction is well calculat- 
ed to produce emotion. And the character, calling, and connex- 
ion of the principal parties involved, are such as utterly to pre- 
clude the idea of indifference, where so much, too, is at stake, 
It is excusable for friends on both sides to feel on this melanchol- 
ly occasion. But calmness and composure become this tribunal; 
and we will proceed, with all practicable brevity, to express our 
opinion on the various pcints presented in the record and argu- 





ment. 

And with a view to condensation, instead of considering each 
alleged error separately, we will endeavor to group together such 
as properly fall under the same head, omitting all reference to 
the assignments which were abandoned in the discussion. 

[1.] And the first complaint is the rejection, by the presiding 
Judge, of the whole of the testimony which went to establish 
by prisoner’s own acts and declarations, his knowledge of the 
threats and violent conduct of the deceased, and of his constant 
alarm and apprehension by reason thereof, of death or some great 
bodily hurt at the hands of Macon. 

This is a nice question, and one which requires to be treated 
with delicacy and discrimination. If we unconditionally refuse 
to allow a defendant, under any circumstances, to have his con- 
duct interpreted by his acts and speech, we shall frequently de- 
liver over the accused, a helpless and hopeless sufferer, to the 
penalty of the law. If, onthe other hand, we permit him to man- 
ufacture testimony for himself, the most mischievous consequen- 
ces would often ensue. For how easy is it to feign fears which 
are not felt, and shape our course in such a way that premedi- 
tated revenge, while it gluts itself in the blood of its hapless vic- 
tim, will refer to the past, as proof, not merely of innocence, but 
of the harrassing alarm, from the bondage of which the accused 
has long groaned to be delivered. When an act is done, to which 
it is necessary to ascribe a motive, it is always considered that 
what is said at the time, from whence the motive may be collect- 
ed, is a part of the res geste. 

[2.] As, where the question is under the Bankrupt Act, 
whether a trader ordered himself to be denied when at home, or 
left his house in order to delay creditors, what he said at the time 
of the act done, must necessarily be admitted to explain it, though 
not what he said at another time. Rep. Temp. Hard. 267. 5 
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T. R.-512. Soin an action by husband and wife, for wounding 
the wife, Lord C. J. Holt allowed what the wife said immediate- 
ly upon the hurt received, and before she had time to devise any 
thing for her own advantage to be given, in evidence as a part of 
the res geste. Skin. 402. And Lawrence, J. in Aveson vs. Ld. 
Kinnarid, 6 East, 188, said that “it is every day’s experience in 
actions of assault, that what a man has said of himself to his sur- 
geon, is evidence to show what he suffered by reason of the as- 
sault.” Lord Ellenborough, C. J. in the same case, stated that 
he should admit in evidence, in an action against the adulterer, 
the declaration of the wife upon her elopement, that she fled 
from immediate terror of personal violence from the husband ; 
though not if it were a collateral declaration of some matter 
which happened at another time. And the whole Court unani- 
mously held in the case in East, thatin an action by the husband 
upon a policy of insurance on the life of his wife, declarations by 
the wife, made by her when lying in her bed, apparently ill, stat- 
ing the bad state of her health, at the period of her going to Man- 
chester, (whither she went a few days before, in order to be ex- 
amined by a surgeon, to get a certificate of him of good health, 
preparatory to making the insurance,) down to that time, and her 
apprehension that she could not live ten days longer, by which 
time the policy had to be returned, are admissible in evidence to 
show her own opinion, who best knew the fact of the state of her 
health at the time of effecting the policy, which was on a day in- 
tervening between the time of her going to Manchester and 
the day on which said declarations were made. In Rez vs. 
Elisha Smythe and three others, which was an indictment for a 
forcibly entry, counsel for Ghddard, one of the defendants, wish- 
ed to ask the witness, whether, at the time the house was search- 
ed, Goddard having a warrant in his hand, did not state for 
whom he searched. Archbold, for the prosecution, objected, 
that what Goddard said could not be evidence in his own favor. 
But Lord Tenterden, C. J. overruled the objection, and decided 
that he would hear what the defendant, Goddard, said at the 
time, as to who he was searching for. 5 Carr. §& Pay. 201. In 
Rez vs. Crutchley, 1b. 133, on an indictment onthe Sta. 7 § 8 Geo. 
IV. c. 30,s. 4, for breaking a threshing machine, the Court allowed 
William Davis, a witness, to be asked whetherthe mob by whom the 
machine was broken, did not compel persons to go with them, aud 
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esis anneal weil person to give one blow to the machine, and 
also, whether at the time the prisoner and himself were forced 
to join the. mob, they did not agree together to run away from 
the mob the first opportunity. In general, what a party says, is 
not evidence in his favor, unless it be a part of a conversation of 
which some other part has already been given by the opposite 
party. But where the declarations of a party accompany the 
act and are apart of the transaction, it becomes admissible. These 
declarations are often extremely material in cases of mutiny on 
board ships, as it frequently happens that when the mutineers 
have deposed the captain, they find that none of them are able to 
navigate the ship, and they then force one of the officers to as- 
sume the command of her; and he is in many cases brought to 
trial because he appeared to be acting with and directing the 
mutineers. 

In The State of Maryland vs. Charles Ridgley, 2 Harr. § Me- 
Hi. 120, an indictment for murder, the Court determined that the 
declarations of the prisoner antecedent to the fact, were admis- 
sible, as tending to explain and reconcile his conduct, and to dis- 
cover the quo animo with which the homicide was committed. I 
would remark, as it respects this case, which isso ditectly in point, 
that it seems from the meagre report of it accompanying, a_half- 
page only, that for aught that appears, it was decided without ar- 
gument and without authority. 

Hosmer, Ch. J. in Enos vs. Snykle, 3 Conn, 250, thus laid down 
the rule: That to be a part of the res geste, the declarations must 
have been made at the time of the act done, which they are sup- 
posed to characterise, and well calculated to unfold the nature 
and quality of the facts they were intended to explain, and so 
harmonize with them as obviously to constitute one transaction. 
And we apprehend the rule as thus stated, approaches as near to 
accuracy as is consistent with the nature of the subject. The dif- 
ficulty will be found in its application. We will endeavor, how- 
ever, to test the evidence offered and refused by this principle. 

And upon this point I am free to acknowledge that 1 feel some 
embarrassment. ‘lhe first inclination of my mind was to reject 
the whole of the testimony of Hawkins and Smith, as to the acts 
and declarations of the prisoner. And [I still think that the safer 
course will be to exclude much of this proof. The difficulty con- 
sists in sifting and separating that which is legal from that which 
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is illegal. The exclamation of Monroe to Hawkins, in the office 
of the latter on the morning of the day when the killing took 
place, “ yonder comes Macon with his yauger,” is free from valid 
objection, but what follows, “he intends to shoot or kill me,” is 
clearly inadmissible. The transaction as testified to at the win- 
dow of the Court-House, and the conversation between the wit- 
ness and the prisoner, relative therete, is of doubtful competen- 
cy. Were I presiding in a capital case, I should dislike to re- 
ject it. Defendaut’s counsel proposed to ask the witness why he 
left the office where he and prisoner were in the morning, with a 
view of bringing home to the knowledge of the prisoner, the con- 
duct of the deceased on this occasion, his violence, anger, threats, 
&c. which evidence was disallowed. No sufficient reason occurs 
to us for repelling this proof. We cannot anticipate what it 
would have disclosed. ‘there is nothing exceptionable in the 
question propounded, Tor aught that appears, the answer might 
have brought home to the prisoner knowledge of the conduct of 
the deceased, and of his threats, wholly independent of his own 
sayings. We hold, too, that the statement of prisoner to witness 
before the shooting took place, that he saw the conduct of the 
deceased on the morning of the day, as it was described by Haw- 
kins, should have been let in. For whether he saw it or not, and 
even conceding that this declaration was false, still it establishes 
the fact conclusively, and a most material fact it is too, that the 
prisoner was apprised beforehand, from hearsay or observation, 
of the hostile purpose of the deceased. 

As to the testimony of Smith, in reference to the peace war- 
rant—had the witness gone farther, and swore that defendant ac- 
tually applied for a warrant, and that upon his advice, it was 
abandoned, I should be strongly disposed to hear the evidence. 
But it stops one step short of this. It only proposes to show 
that the prisoner consu/ted with witness, touching the propriety of 
resorting to the proceeding. We think it useless to examine in- 
to this branch of the case more minutely. 

[3.] It is contended that the Court erred in refusing to allow 
the introduction of testimony, to prove a continued series of 
threats accompanied by acts of violence, from the deceased to- 
wards the prisoner—commencing some months previously, and 
coming down to the time of the killing, and all showing a deter- 
mination on the part of the deceased to take the life of the defen- 
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dant before the next ensuing term of the Lee Superior Court; 
and which threats and conduct were known to the defendant. 

My remarks will be short on this point, having already decided 
during the present term, in the case of John D. Howell vs. The 
State, that naked threats unaccompanied with personal violence 
were admissible, to show the reasonableness of the defendant’s 
fears, provided a knowledge of the threats were brought home 
to him. This doctrine may be inferred from what fell from the 
Court in Hudgins vs. The State, 2 Kelly, 173. 

On the trial of Meade and Belt for the murder of Law, 1 Lew- 
is C. C. 184, the Court allowed evidence to be given of the threats 
of the boatmen, the day previous, that they would come at night 
and pull his house down. And Holroyd, J. in charging the jury, 
said: “If you are of the opinion that the prisoners were re- 
ally attacked, and that Law and his party were on the point of 

- breaking, or likely to do so, and to execute the threats of the day be- 
fore, they were justified perhaps in firing, as they did.” 

In The People vs. Rector, 19 Wend. 567, one of the questions 
raised by the prisoner’s counsel, was, that the Court should have 
received proof of the violent breaking of the prisoner’s house, the 
previous Saturday night—that the inmates had been badly abu- 
sed ; and that the rioters threatened to return another night, soon af- 
ter, and break in if they were not admitted, and this was offered to 
establish a reasonable ground for the prisoner’s apprehending 
of asimilar threat, now repeated and attempted. The Court 
say—* They do not understand it to be objected, ‘that real alarms 
on the part of the prisoner, on apparent though unreal grounds, 
was not pertinent to the issue ; and Meade’s case, already referred 
to, is cited with approbation. 

In Patrick Blake's case, 1 § 2 City Hall Recorder, 99, the 
Court held, that the prosecutor had the right to show repeated 
quarrels between the prisoner and the deceased, to estab- 
lish the malo animo; but that he could not go back to a re- 
mote period, and show a particular quarrel, unless he followed it 
up with proof of a continued difference, flowing from such 
quarrel. Such, precisely, was the object of the evidence, which 
was repelled. What, 1 ask, really excited the prisoner to the 
commission of this act? He seems throughout to be wholly free 
from the dominion of passion. . Did he really and bona fide, then, 
believe that deceased was coming towards him with intent to 
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kill, or do him some great personal injury? Did not all the cir- 
cumstances justify this apprehension? In the opinion of this 
Court, any thing which could have operated upon his mind’ may 
be proved. Monroe seems to have lived in habitual fear and 
alarm, and he probably had good cause. 

[4.} Itis further argued that the Court erred in rejecting evi- 
dence which went to show that the deceased was a violent, rash, 
and bloody-minded man, reckless of human life, in the habit of ta- 
king advantage of his adversaries in personal contests, and not 
willing to give them a fair and equal chance in fight, and that the 
ptisoner was well acquainted with his character, 1n this par- 
ticular. As a general rule, it is true, that the slayer can derive 
no advantage from the character of the deceased, for violence, 
provided the killing took place under circumstances that showed 
he did not believe himself in danger. Yet in cases of doubt, 
whether the homicide was perpetrated in malice, or from a prin- 
ciple of self-preservation, it is proper to admit any testimony cal- 
culated to illustrate to the jury, the motive by which the prisoner 
was actuated. 3 S.§ P. 308. And in this view, we think the 
evidence was improperly ruled out. Reasonable fear, under our 
code, repels the conclusion of malice; and has not the charac- 
ter of the deceased for violence, much to do in determining the 
reasonableness or unreasonableness of the fear under which the 
defendant claims to have acted? Does it make no difference 
whether my adversary be a reckless and overbearing bully, havy- 
ing a heart lost to all social ties and order, and fatally bent on 
mischief; or is a man of Quaker-like mien and deportment? One 
who never strikes, except in self-defence, and then evincing the 
utmost reluctance to shed blood? We apprehend that the im- 
minence of the danger, as well as the chances of escape, will de- 
pend greatly upon the temper and disposition of our foe. Inthese 
cases, every individual must act upon his own judgment, and in view 
of his solemn responsibility to the law. , If the assailant intend 
to commit a trespass only, to kill him is manslaughter ;» but if he 
design to perpetrate a felony, the killing is self-defence, and jus- 
tifiable. 1 Hawk. P. C. ch. 28, sec. 23. 1 East, C. L. 272. 
Who, knowing the character of Kyd, the pirate, or of the infa- 
mous John A. Murrell, would not instantly, upon their approach 
armed with deadly weapons, act upon the presumption, that rob- 
bery, or murder, or both, were contemplated? We would not 
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be understood as applying these terms, or using this illustration 
in reference to the actual character of the deceased; but to the 
hypothetical case, made by the bill of exceptions. 

In the opinion of this Court, there was error also, in refusing 
to allow the defendant to prove that as a Justice of the Inferior 
Court of Lee county, and at the request, and by the appoint- 
ment of his associates, he became the prosecutor of the deceased, 
for embezzlement, as treasurer, of the poor-school fund of said 
county ; and that in consequence thereof, the deceased vowed 
that the defendant should not be at the trial of said indictment, 
for that he would killhim. As a general rule, it is expedient to 
receive all the evidence which goes to show the state of feeling 
of the parties towards each other, at the time of the act commit- 
ted. And for the same purpose, testimony may be given of law- 
suits existing between the parties. The State vs. Zellers, 2 Hals. 
220. Howstrong does this principle apply in the present case. 
The question to be settled is, wes this homicide the result of 
malignity, or human infirmity, or manly caution? To answer 
this enquiry satisfactorily, we must transport ourselves back to 
the period when this rencounter took place. We must sub- 
stitute ourselves in the shoes of the defendant. By becoming 
the public prosecutor of the deceased, he had kindled the most 
deadly grudge in his bosom. He proclaimed his purpuse to take 
his life before the prosecution is terminated. His threats and 
menacing conduct are continued down to the fata] moment when 
he fell. The prisoner is forced to abandon his practice by day, 
and to pursue it stealthily by night. To excuse the deadly shot, 
is he not entitled to have all those facts and circumstances sub- 
mitted to the jury / 

[5.] The testimony having been closed and the cause argued 
by counsel; the Court, in its charge to the jury, stated that he 
greatly doubted the propriety of his having admitted for their con- 
sideration, the testimony showing any of the conduct, either of the 
deceased, or prisoner, ou the day of the killing, except that which oc- 
currod immediately at the time of the killing; but it having been 
received, they were bound to consider it in making up their ver- 
dict. His Honor, Judge Warren, further stated, that it was a 
source of much gratification, that we had a Supreme Court for 
the correction of errors, often committed for want of time and 
opportunity to investigate cases on the circuit, and that if evi- 
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dence offered in behalf of the defendant had been improperly re- 
jected, and it should, in consequence thereof, become necessary, 
the defendant could take the case up, and have the error correct- 
ed. And to these instructions the accused by his counsel excep- 
ted. 

It being the opinion of this Court, that the evidence referred 
to was both legal and proper, we are constrained to say that 
its force should not have been weakened by this intimation from 
the Bench. We think, too, that the remark which fell from the 
Coutt, reminding the jury of the existence of an appellate tribu- 
nal, to which the case with which they were then charged might 
be carried up, if the evidence offered by the prisoner had been 
wrongfully withheld—however well intentioned, was calculated, 
nevertheless, to lessen their sense of their own responsibility ; 
and at the same time to convey the idea, that the proof already 
before them was not sufficient to acquit the defendant. 

So much for what occurred during the progress of the trial, and 
before the verdict was rendered. 

[6.] One of the new grounds taken in the motion for a new tri- 
al, was that William Stanley, one of the jury who tried the case, 
had prejudged the prisoner, having been heard to declare on Sun- 
day, before the trial, as appears by the depositions of Tucker and 
King, that “from what he knew, he would stretch the prisoner.” It 
appears also, from the affidavit of Monroe, himself, that the fact 
of the dqisualification of the juror was unknown to him till after 
he was sworn and empannelled, when it was too late to except 
to said juror, for want of qualification. Prince, 429. 

We fully subscribe to the doctrine, that motions for new trial, 
are to be received with caution, and for the reason assigned, be- 
cause there are few. cases tried, especially those involving lite, in 
which something new may not be hunted up, and because it leads 
very much to perjury, to admit new evidence after the party who 
has lost the verdict has had an opportunity of discovering his ad- 
versary’s strength and his own weakness. 5 Serg. § Rawle, 41. 
Still prisoner’s have rights, and there are certain legal safe- 
guards which must be preserved immaculate; the purity of 
the stream of justice is involved in it. One of these safeguards 
is, that the jury shall be impartial and unbiassed ;\thelr minds 
free from pre-judgment. It is desirable, if practicable, that every 
juror’s mind should be as white as paper. This, however, is 
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scarcely to be expected, when they come from the same county 
where the offence is committed, or, in the language of the Com- 
mon Law, de ticineto. Prejudging the prisoner is one thing, and 
the expression of loose opinions, founded usually upon rumor, 
when a revolting crime has been recently committed, is very dif- 
ferent. Whenever the juror evinces a predetermination to con- 
demn, an adjudication before trial or verdict, without regard to 
the evidence, it is a mis-trial per se; and the fact, when disclosed, 
should entitle the party to a rehearing. And while I would treat 
this institution, so vital to liberty and free government, with great 
tenderness, I must say that he who gets his consent to serve on 
a jury, when he must know that his mind is utterly disqualifi- 
ed from doing justice between the prisoner and the State, is guil- 
ty of gross misconduct. To convict one capitally under such 
circumstances, is to perpetrate an offence little short of murder 
itself. 

What does the showing disclose in this case? Was the ex- 
pression used by Stanley, the juror, the id‘e and unguarded ebul- 
lition of excited feeling? Was it of such a nature as to render 
it likely that his prepossession would readily yield to proof? 
We think not. He declared that “ from what he knew,” not what 
he learned by rumor or idle gossip, “ he would stretch the priso- 
ner.’ Did not this very language indicate a state of feeling not 
easily to be effaced? His mind was made up. 

[7.] We take the rule to be this: Whenever the objection to 
the juror would be good cause of challenge for favor, if discover- 
ed in time, it will be ground for a new trial, if not found out till 
after verdict. In this case the record shows no attempt on the 
part of the State to support the verdict and the competency of 
the juror, not even by his own affidavit. And the omission seems 
to be a virtual concession of his prejudice as alleged. And for 
aught that appears on the other hand, there is no ground for pre- 
suming negligence on the part of the defendant in not ascertain- 
ing this fact before trial. 

If a party have cause of challenge, and know of it time enough 
before the trial, if he do not challenge, he shall not have a new 
trial. Contra, if he has not timely notice. Graham on New Tri- 
als, 53.X¥ Bk ORL. 

If the ground of application for a new trial, disclosed by the af- 
fidavits on the part of the defendant, had remained unanswered and 
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uncontradicted, I should have thought the Court justified in making 
this rule absolute ; for it would go to create a prejudice against trial 
by jury, if verdicts are to be the result of previous determination; 
and expressions such as those imputed to the juror, Hart, would 
have been « good ground of challenge, if proved to the extent to 
which they have been alleged in the affidavit. In Rex vs. Cook, 
6 St. Tr. 337, expressions of this nature were deemed so improp- 
er, that the juror ought not to be asked whether he had used 
them, but that they ought to be proved by such as had heard 
them spoken. If, therefore, the expressions imputed to Hart 
had remained unanswered, the cause must have been referred to 
anew jury. Per Tindal, Ch. J. Ramadge vs. Ryan, 9 Bing- 
ham, 333. 

A new trial was granted upon affidavit in Dent vs. The Hun- 
dred of Hertford, 2 Salkeld, 645, because the foreman of the jury 
declared before the trial, that the plaintiff should never have a 
verdict, whatever witnesses he produced. 

I would observe that the Court, in such cases, will not receive 
an affidavit of the fact from the jurymen themselves. 2 Blackst. 
1299. 17. R. 11. 

[8.] They will be heard, however, in their own vindication. 3 
Greenl. 204. 4 Vemt. 363. 

In Cain vs. Cain, et al. 1 B. Monroe, 213, it was decided, that 
although the affidavit of one of the jurors certifying that an- 
other one of them made declarations since their finding, which, 
if true, evinced his partiality and incompetence, was inadmis- 
sible for several reasons, and especially on grounds of policy, for 
preventing the insecurity which might result from tampering 
with juries after verdict ; yet it does seem to us, continued the 
Court, that the evidence of Smith, a stranger, and that of the 
party, John Cain himself, of the fact that one of the jury (Hahn) 
had frequently declared, before he was summoned as a juror, that 
he never would find a verdict in favor of a will, which did not 
make equal distribution among the testator’s children, were ad- 
missible and furnished sufficient cause for a new trial. Cain’s af- 
fidavit also avowing, as it did, that this fact was unknown to him- 
self and his counsel until after the verdict. 

In Cody vs. The State, 3 Haw. Miss. R. 27, this question came 
under the consideration of the Court. It appears from the re- 
port, that Patrick, one of the jurors declared, “ that if he should be 
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on the jury, he did not think he could clear the defendant, but should 
be bound to find him guilty.” This fact was made to appear by the 
affidavit of William Snow. Judge Trotter said: “ A due regard to 
the sanctity of the trial by juryand the constitutional right which has 
been guarantied to every man, to a trial in all cases of the kind 
before the Court, by an impartial jury of his county, demanded, 
as he conceived, a new trial.” 

Whatever would be a good cause of challenge to a juror, say 
the Court in Kentucky, if discovered in time, will be cause for 
granting a new trial, if not discovered till the jury have retired 
to consider their verdict. AdeKinley vs. Smith, Hardin, 167. 

In State vs. Hopkins, 1 Bay, 373, an affidavit was produced, 
that the foreman of the jury had, on the morning of, and before 
the trial, said that he had come from home to hang every damned 
counterfeiting rascal, and that ke was determined to hang the 
prisoner at al! events. This, it was contended, was such an im- 
proper piece of conduct on the part of the foreman, as was suffi- 
cient to vitiate any verdict, much more so where the life of a cit- 
izen was concerned. The Court were of the opinion that the ob- 
jection was a good ground for a new trial; and that it would be 
difficult to say that it was not so,even if the character of the wit- 
ness was of a suspicious character, At all events, it is a doubt- 
ful point, in which case it was the duty of the Court to lean on 
the merciful side, and give the prisoner another chance for a fair 
trial. 

In 2 Morgan, 25, a new trial was granted upon affidavit that 
the foreman declared that the plaintiff should never have a verdict, 
whatever witnesses he produced. 

[9] And these decisions are all right. The law requires that 
jurors should be omni exceptione majores, not liable to an objec- 
tion on account of malice, ill-will, hatred, revenge, pre-judgment, 
or the like. Ifthey are under any of these influences, they are 
certainly improper jurors to try a citizen for his life. 

If a person, who was on the first trial, is put on the second tri- 
al, and the fact is not known to the party until the second verdict 
is rendered, it is sufficient cause for a new trial. 4 Bibd 45. 
Where a juror, previously to the trial, declared that if he was on 
the jury he would give $1000 damages, and the defendant did not 
know the fact until after the verdict, it is sufficient ground for a 
new trial, Jd.191. Where a party after a verdict, proves that 
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one of the jurors had said before the trial that his mind was made 
up against him, and the party also makes affidavit that he knew 
nothing of the fact before the trial, this is cause for a new trial. 
3 Bibb. 37, A juror having decla:ed before the trial, that he nev- 
er would give a verdict against the party who afterwards obtain- 
ed the verdict, is good ground for a new trial, if the objection 
was not known to the other party at the time of the trial. 2 
Chapman, 45. 

The doctrine in Virginia, upon applications of this kind, is, 
that the Court will weigh all the circumstances of the case, and 
decide, whether in justice to the State and the prisoner, a new 
trial ought or ought nottobe granted. 1 Robinson, 575. In Da- 
vid E. Brown vs. the Commonwealth, 2 Va. Cas. 516, a motion 
was made for a new trial on the ground, that one of the jurymen 
had made up an opinion of the guilt of the defendant, before the 
trial, and admitted it afterwards in a conversation with some 
young gentlemen who were questioning him as to the propriety 
of the verdict. The motion was overruled for the reason, that 
the conversation was not of a very serious character, and was 
had in consequence of the verdict being questioned rather im- 
properly, and was therefore, entitled to little weight. Besides, 
the juryman himself, who was admitted to be intelligent and high- 
ly respectable, expressly swears, that his judgment was not influ- 
enced by the reports he had previously heard, but by the ¢estimo- 
ny only. See also, 2 Va. Cas.6. 5 Rand. 655. And in Jones’s 
case, 1 Leigh. 598, the Court refused to set aside a verdict of 
guilty which it considered just in itself, though the objections per- 
haps, might have been good ground of challenge, if known and 
disclosed before the jurors were elected and sworn. 

If this case rested upon this footing alone, we should be strong- 
ly inclined to grant a new trial; for we cannot say that we are 
satisfied with the justice of the verdict. 

In Jeffries vs. Randall, 14 Mass. 205, it was held, that where a 
party objecting had made the requisite inquiry of the juror upon 
the voir dire, and failed of discovering the fact which would have 
disqualified him, a new trial might be granted, if it should after- 
wards be discovered, that he did not stand indifferent in the cause. 

The record before us does not disclose, whether any prelimi- 
nary inquiry was made of the juror at the time of the trial, accor- 
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ding to the directions of the Statute, with a view to test his indif- 
ference. 

Dicta, may be found, I know, which upon slight examination, 
might seem to conflict with the rule which we maintain. In 
Booby vs. the State, 4 Yerg.111, itis said, that a new trial will not 
be granted, because of the incompetency of a juror; and Judge 
Wiuite, in delivering the opinion of the Court, remarked, that to 
render this ground available, for the purpose of setting the ver- 
dict aside and granting a new trial, it ougnt to appear, that the 
party injured by it, the defendant, could not avail himself of it 
for challenge. The law will not permit him to lie by, take the 
chances of a verdict in his favour, and if adverse, bring forward 
his exception waived at the proper time of making it, and claim 
a further benefit. It will be plainly seen however, from reading 
the whole of this case, that the main if not the only difficulty with 
the Court, was owing to the defect in the evidence by which 
the application was supported. The juror himself, swore that he 
believed the defendant did not know that he had bet on the ver- 
dict before the trial. But the Court said, they could not rely on 
this; for if true, there was better evidence in the power of the 
defendant to show it, that is, himself. And, since he was silent 
on the occasion, the testimony of Larkman, the juror, was inferior 
evidence and ought not to be received. 

The inference therefore, manifestly is, that if the party was ig- 
norant of the objection at the time of the trial, and that fact had 
been satisfactorily established, a new trial would have been award- 
ed, notwithstanding the general observations which fell from the 
Court. 

But for the apprehension of extending this opinion to an un- 
reasonable length, I would notice the few other cases to be found 
in the books, seemingly adverse to the doctrine which we propose 
to establish. They will be found to turn on other points, and 
when rightly understood, to strengthen our position. 

[10.] The other ground for granting a new trial in this case, 
is, the misconduct of the jury, after they had retired to their room. 
It appears from the affidavits of the bailiffs, Heard and Levining, 
that after the jury were charged with the case and put in custo- 
dy of the officers of the Court, a portion of them withdrew from 
the room, and were absent in the dark and out of sight of the 
bailiffs for some fifteen or twenty minutes at a time, and under 
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circumstances which shewed, that they might have been, if they 
were not, actually tampered with. 

Whether the mere separation of the jury in a criminal case, 
is of itself sufficient to set aside a verdict, is an open question, 
and one by no means authoritatively settled. In civil suits and 
small misdemeanors, the prevalent autuority in England is, that 
the separation of the jury, is not sufficient to set aside the verdict. 
The King vs. Wool and others, 1 Chitiy,401. In cases of felony, 
however, many of the Courts, especially in this country, seem in- 
clined to adopt a stricter rule. It is frequently stated in the au- 
thorities, that in modern times, the antiquated strictness of the 
law has been much relaxed in this regard, and that in no case is 
it necessarily wrong, for a jury to disperse with or without the 
permission of the Court, during the progress of the trial. 11 
Ohio Repts. 474. 13 1b.492. 15 Ib.72. 4 Cowen,26. 1 Penn- 
sylvania Repts. 278. 1 Halst. 110. 1 Gallison C. C. R. 360. 
2 South Ca. Repts. 827. 1 Conn. 232, 238. In note 3 Cowen, 
355. 8 Pick. 170. 4 Johns. 487. 1 Ch. Cr. L. 629. 2 B.and 
A. 426. 2 Wend. 352. 3 Johns. 252. 

And yet in the oldest case reported, to wit: the Earl of Kent's 
case, in the year book, in the reign of Henry VII, it was decided 
that the dispersion of a jury by reason of a thunder storm, and 
a conversation held with some of them, in which it was suggested 
that the matter in controversy was better for the Earl of Kent 
than the Bishop, upon great consideration, the verdict was sus- 
tained and pronounced good, notwithstanding the irregularity. 

In a note to Smith & Thompson, 1 Cowen, 221, by the learned 
Reporter, all the cases, English and American, are collated, and 
the conclusion of this review is, that the propriety or improprie- 
ty of keeping the jury together in each particular case, is a mat- 
ter resting pretty much in the sound discretion of the Court. 

Thus circumstanced, we are called on to fix the rule, for the 
first time in this State ; and of one thing we are clear, viz: that 
no principle or practice tending to insure the impartial adminis- 
tration of justice and the purity of jurors, should in the slightest 
degree, be abandoned or impaired. 

We will state a few cases. and then deduce the principle, which 
after mature reflection we consider the true one. 

George McLain, was convicted in-1836, in Tennessee, of the 
crime of murder in the first degree. During the progress of the 

VOL. V. 19 
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trial, several bills of exceptions were filed for irregularity in con- 
ducting the same, and after the verdict had been returned, a mo- 
tion was made for a new trial, founded on the affidavits of John 
Clayton, one of the jurors, and Martin B. Brim. The affidavits 
of Clayton and Brim, show, that after the jury were sworn, and 
during the continuance of the trial, which lasted several days, a 
part of the jury did frequently of a night. after they had retired 
from the Court, absent themselves from the balance of the jury, 
without being under the charge of an officer, and remain absent 
for the space of fifteen or twenty minutes. 

From this brief statement it will be perceived, how identical 
are the facts in the two cases. 

The principal question, says Judge Turvey, in this case is, 
whether the Court below erred, in refusing to grant a new trial 
for the causes set forth in these affidavits. We think it did. 
The right of trial by jury, has always in England, and in this 
country, been considered of such vital importance to the securi- 
ty of the life, liberty and property of the citizen, that great care 
has been taken to preserve it unimpaired. That the person ac- 
cused may have the full benefit of a judgment by his peers, it is 
absolutely necessary that the minds of the jurors should not have 
prejudged his case ; that no impression should be made to ope- 
rate on them, except what is derived from the testimony given in 
Court, and that they should continue impartial and unbiassed. 
These objects can only be attained, by selecting those who have 
no preconceived opinions as to the guilt or innocence of the pris- 
oner, and by not permitting them to separate from each other 
after they have been sworn, and mingle with the balance of the 
community. This was directed to be done in the case now un- 
der consideration, but was not complied with. The affidavits, 
which are uncontradicted, show conclusively, that several of the 
jury repeatedly separated from the others, without the care of the 
officer appointed by the Court to attend them, and were absent 
for the space of fifteen or twenty minutes; long enough to have 
been tampered with, if there had been any disposition to do so. 
It is not necessary for the prisoner to prove that they were, du- 
ring their absence, subjected to improper influence from oth- 
ers; it is sufficient, if they might have been. There would be no 
safety in a different rule of practice ; for it would be almost im- 
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possible ever to bring direct proof of the fact, that it was dune, 
10 Yerg. 241. 

The Commonwealth vs, John McCaul, Va. Cas. 271, has always 
been cited as a controlling precedent upon this question. It was 
a trial for grand larceny. The trial continued 4 days, on each of 
which, the Court adjourned for about 2 hours, giving orders that 
in the meantime, the jury should be kept together in a room by 
themselves, where they were allowed refreshments. On their 
way to the jury rvom at the 2d adjournment, one of the jurors 
having been unexpectedly sworn on the jury, separated from his 
fellows for about 20 minutes, to attend to some necessary busi- 
ness. He was unattended by an officer. Several persons asked 
him during dinner at his boarding house, if the trial of McCaul 
had ended. To which he answered in the negative ; but had as 
he stated, no further conyfrsation with any one on the subject of 
the trial; denied that he had been practised with, and no abuse 
appeared. Another juryman was absent for a few minutes on a 
visit to a sick child with an officer from whom he was separated 
about five minutes, on going into the chamber to see the child. 

There being a verdict of guilty, Mr. Wirt moved to set it 
aside, on account of the misconduct of the jury. A majority of 
the Court were of the opinion, that actual tampering or conver- 
sation on the subject of the trial with a juryman, was not neces- 
sary to set aside the verdict; and Judge Neison, who delivered 
the opinion of the Court, said, “from the mode in which collusion 
and tampering are generally carried on, such circumstances are 
generally known to no person, except the one tampering and the 
person tampered with, or the persons between whom a conversa- 
tion may be held which might influence the verdict. If you 
question either of these persons upon the subject, he must crimi- 
nate or declare himself innocent ; and you lay before him-an in- 
ducement not to give correct testimony. The rule should never 
be relaxed, which requires the jury to be kept together, except in 
cases of imperious or perhaps of absolute necessity. By allow- 
ing that a jury may separate without such necessity, and that their 
verdict shal! stand, unless the party accused, who in these cases 
is in the custody of the law, can show, not only that the jury have 
separated, but that they or a member of it has also been tampered 
with, or held communication on the subject, this great barrier 
against oppression may gradually be sapped and undermined, 
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and the bulwark cannot long remain. Such a precedent would 
be productive of evils incalculable, and too great for the Court 
by its decision to allow a door to be opened, for every danger, and 
particularly in such a case as this, should be watched and oppos- 
ed in the beginning. The Court will preserve with “ fear and 
jealousy,” and will not expose the trial by jury in criminal cases, 
from such risk of contamination as arises from the affidavits in 
this case. Although there might be, and probably was, uo tam- 
pering with any juryman in this case, yet in a free country, in 
deciding a particular cause, the decision is to be according to gen- 
eral principles as applied to that case ; and more good will arise 
from preserving the sacred principle involved in this case, than 
evil from granting a new trial, although in this individual instance, 
a verdict has probably beeu given by twelve men, in fact, unbiass 
ed by the separation.” 

It is a source of sincere ard honest congratulation, to find on 
all suitable occasions, the friends, founders and fathers of our civ- 
il and judicial system, standing up so staunchly and watching 
with such lynx-eyed “ fear and jealousy,” an institution on the 
preservation and purity of which, so much depends. And we 
flatter ourselves, that since the organization of this Court, short 
as its existence has been, something has been done to establish 
trial by jury in criminal prosecutions in this State, on a founda- 
tion so broad and deep, that it will not easily be shaken. On 
this vital subject, there should be no vacillation in the judicial 
mind. 

In the case of the State vs. Prescott, 7 New Hamp, 287, there were 
many acts of separation by the jury, most of which in the opin- 
ion of the Court, were satisfactorily explained. It was in proof 
however, that the members of the jury with one exception, re- 
sorted to a barber’s shop kept in the same building where they 
boarded, and some of them more than once. They were unac- 
companied by any officer, and there was other company in the 
room at the time they came in, and remained while they were 
there, which was from ten to fifteen minutes. The owner of the 
shop further testified, that at one time two of the jurymen were 
coming through the door of his shop, when an individual remark- 
ed, that the jury would bring in Prescott guilty ; that the jury- 
men were not more than ten feet from him at the time, and ap- 
proaching towards him, and that some reply was made to it. One 
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of the two jurymen, denied any conversation with any one rela- 
tive to the prisoner, or his trial, or that he heard any. The oth- 
er stated, that he heard no conversation that he could recollect, rel- 
ative to Prescott, or his trial, in passing to or from said shop, or 
while in the same. A xew trial was granted. The Court say, 
certainly under all these circumstances, we cannot say affirma- 
tively, that we are assured beyond reasonable doubt, that the 
prisoner has had such a trial as the law secures to him, before we 
can rightfully pass upon him a sentence of death. 

Suppose we could say that the jurors might have heard noth- 
ing; that they probably did hear nothing—that is not sufficient ; 
we cannot say that there is no suspicion of abuse. We cannot say 
that there is no reasonable doubt that none of them heard re- 
marks which would be very likely to be made, when, under such 
circumstances, three of the jury give a qualified denial. These 
irregularities may not have affected the prisoner, but that is not 
enough. Even if it was probable they had not, mere probability 
would not suffice. We do not intend to impute intentional mis- 
conduct to any of the jury,during any part of the trial. We doubt 
not, they meant to try the case faithfully and impartially. If, from 
the infrequency of trials of this nature, the people generally are 
not fully aware of the strictness with which the law guards the 
rights of the accused, such infrequency so creditable to the com- 
munity, may well furnish matter of extenuation, for the depart- 
ure from the ordinary rules during this trial; but it can furnish 
no reason why the prisoner should not have extended to him that 
measure of mercy and justice, which the law has wisely provided 
in cases where the consequences may be so awful, and where the 
sentence once executed, there can be no opportunity for revision 
or the correction of error. 

The doctrine in New York is, that the mere separation of the 
jury, though empannelled to try a capital offence, and although 
they separate contrary to the directions of the Court, will not, of 
itself, be a sufficient cause for setting aside the verdict. But. if 
there be the least suspicion of abuse, the verdict will be set aside. 
2 Cowen. 589. 4 Cowen.26. 5 Cowen. 284. 7 Wend. 423. In 
this last case, Mr. Justice Sutherland, who delivered the opinion 
of the Court, said: “ The conclusiun, from all the ca8es decided 
in this State is, that any mere informality or mistake of an officer, 
ig drawing a jury, or any irregularity or misconduct in the jury 
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themselves, will not be a sufficient ground for setting aside the 
verdict either in a criminal or civil case, where the Court are sat- 
isfied that the party complaining has not, and could not hare sus- 
tained any injury.” 

Mr. Justice Parker, in commenting on the positions thus laid 
down, thinks, ard so we think, there is another principle which 
should also be applied ina criminal case, which is, that where 
there has been an improper separation of the jury during the tri- 
al, if the verdict is against the prisoner, he is entitled to the bene- 
fit of a presumption that the irregularity has been prejudicial to 
him; and that it is incumbent upon the government to show, and 
that beyond a reasonable doubt, that the prisoner has suffered no 
injury by the departure from the forms ordinarily pursued in the 
administration of justice. ‘The prisoner is entitled to a compli- 
ance with the forms provided by the law, tosecure him a fair and 
impartial trial ; and if these grounds are neglected or disregard- 
ed, he is at least entitled to require at the hands of the govern. 
ment, satisfactory evidence that he has not received detriment by 
reason of such neglect, and is not to be put to show affirmatively, 
that such departure from the customary mode of trial has been the 
probable cause of conviction. 

Let us now apply these principles to the present case. 

Heald, one of the bailiffs, after reminding the jury that they had 
been torbidden, strictly, by the Judge, tospeak to any body— 
left them in charge of the other bailiff, while he went for candles. 
On his return, he looked out of the window of the room where 
they were assembled, and saw two of the jury out at the end 
of the house, conversing so low that he could not tell what they 
were talking about. One of them was captain Blake. He re- 
quested him to come in—he replied that he would presently, or 
something to that effect, and in a few minutes they both came in. 
The deponent walked backwards and forwards before the front 
door of the room, there being two open doors to it, one in front, 
on the street, and the other in the rear, opening on a corn-field; 
some of the jury called for water; deponent went into the room 
and handed out the bucket to the other bailiff in attendance, who 
remarked that there must be somebody talking behind the house. 
Deponent went to the back room, and saw two of the jury com- 
ing; Blake was one of these jurors ; and when he came in, anoth- 
er juror remarked that he wanted to go out and consult wih 
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him, too. They retired through the back door, out of the view of 
the office. Deponent then went out himself, and watched from 
behind a china tree, but saw nobody during the minute or two 
that he remained. He then walked round the house and went 
back to the gate opposite the front door, and sent Levining, the 
other bailiff, to order somebody off, once or twice. Levining 
states that the building in which the jury deliberated, was a pri- 
vate house, having two rooms, and no upper story—one front, 
and one back door. That during the consultation, and before the 
verdict was made up, the jurors, one, two, and as many as three 
at a time, left the room through the back door of the building, 
there being no shutter to the front door, and the deponent thinks 
to neither ; that they were in the dark, and unattended by any 
sheriff, deputy sheriff, or bailiff, and that they were absent for 
some fifteen, twenty, and thirty minutes ata time. That at the 
commencement of their deliberations, some of the jury declared 
they never would find the defendant guilty, others said equally 
positive, they never would acquit. On one occasion during said 
deliberations, one of the jurors who had expressed himself, deci- 
dedly in favor of the innocence of the accused, and one who had 
expressed himself as strongly the other way, left the jury-room 
and went out, where witness saw them .conversing secretly, but 
did not hear or understand any thing they said; while they were 
thus holding their private consultation in the dark, which lasted 
some twenty or thirty minutes, another juror joined them, when 
one of them, and he thinks Mr. Blake, who was in favor of con- 
victing the prisoner, told the other juror to go back, which he 
did ; at the expiration of the time above stated, they returned 
and the juror who went out favorable to the defendant, agreed to 
sign the verdict of guilty. A part of the time they were out of 
sight of deponent; there were a number of persons about and 
around the jury-room, who were not jurors, and whom this deponent 
was exerting himself to keep away. Two of said juvors, so lurk- 
ong about said jury-room, to wit: Alfred Kersey and William Kor- 
kadale, cursing this' deponent, and swearing they were in the public 
street, &c. c. He further states, that during their deliberations, 
all the jury were hardly ever in the room at the same time. 
There was less calm deliberation, and more confusion and ex- 
citement than he ever saw before in a jury-room, and especially 
among many or several of the jurors, some of them deporting 
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themselves in such a manner, as to elicit the remark from one of 
the bailiffs, that they resembled bees starting to swarm. 

I will not comment on those affidavits which are wholly un- 
contradicted. The bailiffs to whose custody this jury was com- 
mitted, appear to have used all diligence to keep them, as was their 
duty. The probability is, that they have been unable to protect the 
prisoner from the hostility of his enemies. That malign influen- 
ces were brought to bear upon the jury, there can be no doubt. 
It is not certain that any one spoke ¢o them during their delibera- 
tions, upon matters pertaining to the trial. It is difficult to resist 
the conviction, however, that persons “lurking” about the place, 
spoke in their hearing upon the subject. And this is equally as 
bad. But even if this were not so, if we were satisfied that no 
improper bias had been received from any extrinsic source, still 
there is another feature in this statement which claims the grav- 
est consideration. Law, reason, and public justice require that 
the jury should confer together, touching the guilt or innocence of 
the prisoner. And it would be establishing a most dangerous 
precedent to allow these secret consultations, by two or more ju- 
rors at a time, in separate groups and out of the presence and 
hearing of their fellows, to take place. Who can tell what influ- 
ences of argument, persuasion, or otherwise might not be brought 
to operate, under these circumstances. One overpowering mind, 
in this way, would soon master and subdue the timid and doubt- 
ful, who, although individually weak and wavering, might mus- 
ter courage to resist when united and associated with their fel- 
lows. False motives and reasons might be thus urged, which, if 
submitted to the whole pannel, would be readily answered, and 
their influence averted. I have good -ground for believing that 
unanimity was obtained in the rendition of a verdict, in one of 
the most exciting case, that was ever tried in this State, by a ju- 
ror being threatened, apart from the body, with penitentiary 
punishment for an act, which, if an offence at all, could only have 
been resisted with a much slighter penalty. We should feel 
strongly inclined, therefore, to set aside the verdict for this rea- 
son, if i¢ stood alone. Where life and liberty are involved, the ju- 
ry should be kept together from the commencement of the trial 
until its final termination. 

It being made fully to appear then, that there has been an ir- 
regularity in the trial of this case by the unauthorised separation 
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of the jury, and the State having made no attempt to show that this 
could not have been prejudicial to the prisoner; on the contra- 
ry, it being rendered extremely probable that he has susteined 
injury from the misbehavior of the jury, the verdict must be set 
aside, and a new trial awarded. In the language of an eminent 
and virtuous judge, ona similar occasion, God forbid that the 
prisoner should be sent to pray of the mercy of the Executive, a 
reprieve for an offence of which he has not been legally con 
victed. 
Judgment reversed. 


nee ee 


No. 15.—Gerorce J. Kotxock, e¢ al. plaintiffs in error, vs. Joun 
Jackson, defendant. 


[1.] Possession of the property is necessary to create the factor’s lien, but that 
may be either actual or constructive. 


[{2.] In Georgia, judgments bind all the property owned by the defendant, from 
their date, as well that subsequently acquired as that owned at the time of 
signing the judgment; and the lien of judgments has precedence over, and 
is paramount to the jen of a factor upon property in his possession. 


[3.] A judgment lien does not vest the legal title of the property of the defend- 
ant in the plaintiff, but it gives him a special interest in it, which may be as- 
serted and realized by levy and sale, to the exclusion of all adverse junior 
liens and incumbrances, aud a perfect title to the property passes to the pur- 
chaser at such sale, whether the creditor or another, through the sheriff's deed, 
which relates back to the date of the judgment. 


In Equity, in Baker Superior Court, tried before Judge War- 
REN, June Term, 1848. 


The facts are found in the opinion of the Court. 


Hines § Hives, Lyon & Crark, and E. R. Brown, for plain- 
tiffs in error, cited and commented on the following authorities : 


1st. Asto possession. Story on Agency, 373, 374. 2 Kent,637, 

638. 1 Starkie, 330. Water vs. Birch, 6 T. 2.142. 6 Wheel- 

er’s C.L.449. 2 Tomlin’s Law Dict. 443. Kinlock vs. Craig, 3 
VOL. V. 20 
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T. R. 57. Cross on Lien, Russell on Lien, 32. Montague on 
Lien, 22. 

2d. As to factor’s lien. 1 Peters, 443. 6 Ibid, 505. 12 Wheat, 
506. R. M. Charlton’s Rep. 72, 325. 8 T.R.99. 3 Wheeler, 
450. Prince, 476. 1 Kelly, 266. Lambert vs. Paulding,18 J. 
R.311. 1 Stark, 123. 2 Atk. 113. 7 East, 5. 


Suuuivan, for defendant in error. 
By the Court—Nisset, J. delivering the opinion. 


The complainant, John Jackson, entered into an agreement 
with one of the defendants, George H. Johnston, by which the 
latter was to consign his crop of cotton to the former, at Albany 
in Baker county ; Jackson was to furnish goods to Johnston, and 
make advances in cash, and the cotton was to be held as security 
for both ; subsequently, the agreement was so modified as to au- 
thorise the delivery of the co.ton at Newton instead of Albany, 
and it was there delivered to a person by the name of James 
Johnson. Goods were furnished by Jackson to George H, 
Johnston, and advances made, according tothe agreement. Sub- 
sequently, the cotton was levied upon by executions against 
George H. Johnston, and sold, and the money claimed by creditors 
holding judgments older than the advances made by Jackson, and 
older than the judgments which brought the money into Court. 
This bill is filed by Jackson against George H. Joknston and his 
judgment creditors, to have this fund paid to him, on account of 
his lien as factor. 

[1.] Three points are made in the case, and the first that I shall 
notice, arises out of the following instruction of the Court to the 
jury: “Ifthe crop of cotton of 1845 was delivered at Newton, 
at the ware-house of James Johnson, so that the complainant could 
control it, then the lien thereon, if delivered in pursuance of the 
previous understanding, as proven, was perfect for the advances 
made by Jackson.” This charge is to be taken in reference to 
the testimony. Whether the cotton was, in fact, delivered at 
Newton, in pursuance of the agreement between Jackson and 
George H. Johnston, or whether delivered there by George H. 
Johnston to James Johnson, as his agent, irrespective of that 
agreement, was a question mooted before the jury, and left some- 
what in doubt bythe testimony. The settlement of that question 
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of fact was well left by the Court to the jury. To transpose the lan- 
guage of the Court alittle, and a little to change it, the Court meant 
to say, “if you, the jury, believe that the cotton’was delivered at 
Newton, to Jackson, in such way as to give him the control of it 
in pursuance of his agreement with George H. Johnston, then 
his (Jackson’s) lien on it for his advances, became perfect by 
such delivery.” The question made is, whether a constructive 
possession will create the factor’s lien. The Court holding that 
it will, and the counsel for the plaintiffs in error holding that such 
lien can spring only out of actual possession of the goods. We 
are with the Court. Whilst it may be admitted that the language 
of the books (that used by Chancellor Kent, for example) leaves 
this question a little in doubt; yet it may be considered settled 
that possession, actwal or constructive, will entitle the consignee to 
his lien. Ch. Kent remarks, that the right of lien does not ex- 
tend to cases where, 7m fact, the goods of the principal do not 
come to the’ hands of the factor. He, however, subsequently 
makes qualifications of this general proposition, which, in effect, 
casts his authority against the idea, that actual possession is ne- 
cessary. 2 Kent’s Com. 637, 8, 9. The rule was liberally, 
but { have no doubt truly stated by the Court, that where the 
possession is such, that in law the factor has the right to control 
the goods—to control their actual custody—the lien exists. The 
lien is the right to retain an acquired possession. Possession is 
indispensable to its existence ; bnt that may be constructive as 
well as actual. Mr. J. Story, speaking of this subject, says, “to 
found a valid lien, there must be an actual or constructive pos- 
session of the thing by the party asserting it ;” and again, “ nei- 
ther need the possession always be direct and actual. It is suf- 
ficient if it be constructive and operative in point of law.” See 
Story on Agency, sect. 361. Chitty on Com. & Manuf. 547, 548. 
Burn vs. Brown, 2 Starkie R. 272. Smith on Mercan. Law, 342. 
Lucas vs. Dorrien,7 Taunt. R. 278. Taylor vs. Robinson, 2 Moore 
R.730. Paley on Agency, by Lioyd, 139, 140. Lempriere vs. Pas- 
ley, 2 T. R. 487. McCombie vs. Davies, 7 East R.5. 2 Bell 
Comm. sect. 774, 4 edit. 13 Martin R. 284. 5 Binn. 392. 17 
Mass.197. 1 Atk. R.160. 1 Bos. §& Pull. 563. 4 M. &S. 
240. 2 B. §& Ald. 134. 2 Story’s R. 131. 

Again, this lien exists by contract, if at all; a part of that con- 
tract was, that the cotton be delivered at Newton. The jury 
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were instructed to find whether it was there delivered in pursu- 
ance of the contract. The Court was certainly right in charg- 
ing the law to be, that if it was delivered wm pursuance of the con- 
tract, so that the complainant, Jackson, could control it, the lien 
attached. Johnston, by contract, concedes a lien, upon delivery 
at Newton. 

The second exception grows out of the admission of the evi- 
dence of Mr. Bilbo, the attorney for the plaintiff in those judg- 
ments contesting the lien of Jackson upon the cotton. He testi- 
fies that he received the executions from the plaintiff, with a let- 
ter, directing him to hold them until farther orders—that some 
time in the year 1845, after he had received the fi. fas. Jack- 
son applied to him to know if he would be safe in making advan- 
ces for George H. Johnston on his crop of cotton, and that he, 
Bilbo, informed him that he might rest satisfied, that the fi. fas. 
in his hands should not be levied, so as to interfere with his 
rights, 

This testimony, so far as it relates to Mr. Bilbo’s promise to 
Jackson, was excepted to upon the ground that he, Bilbo, 
as the attorney of the plaintiffs in execution, had no authori- 
ty to make such an agreement with Jackson, from his clients. 
The Court overruled the exception, and that is claimed as error. 
The bill of exceptions is so meagre upon this point, that we are 
at a loss to know what was determined by the Court. The ex- 
ception before the Court below, was to the testimony generally, 
as the bill of exceptions discloses. If by that we are to under- 
stand an exception to the competency of Mr. Bilbo, as a witness, 
we do not hold that the Court erred in overruling it, because we 
think he wasa competent witness. If, however, as we are incli- 
ned to believe, the exception was meant to exclude his evidence 
because his instructions as attorney, did not authorize himto make 
the arrangement which he did make with Jackson, and therefore, 
the arrangement was not binding upon the plaintiffs in the ex- 
ecutions, we then say that it does not appear fromthe record, that 
the presiding Judge expressed any opinion upon that subject, 
and for that reason we shall expressnone. The ground of the ex- 
ception to this evidence, is stated arguendo in the assignment, and 
from that, we learn what point was intended to be presented to the 
presiding Judge; but it no where appears from the record, that 
he understood it in that light, or expressed any opinion, as to the 
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extent of Mr. Bilbo’s authority, or as to the legal effect of the 
assurances which he gaveto Jackson. Thus in the dark wethink 
it but just to the presiding Judge, to leave this question where we 
find it. It will do the parties no harm so to leave it, as we shall 
send the case back upon another point. If it is found desirable, 
this point can be again made, in a form so distinct, as to enable 
us rightfully to aidjudge it. 

[2.] The question upon which both sides seem principally to 
rest this cause, is, whether the lien of the judgments, older than 
the lien of the factor, shall prevail over the factor’s lien? The 
Court determined that-the factor’s lien prevails over the lien of 
judgments. We think differently, and upon this point must re- 
mand the cause. . 

By the Judiciary Act of 1799, “ all the property of the party 
against whom a verdict shall be entered, shall be bound from the 
signing of the first judgment.” Prince, 426. This provision of 
the Act of ’99 is substantially re-enacted by the Act of 1822. 
Prince, 451. By the Act of 1789, all the property of the defen- 
dant in execution was bound from the signing of the judgment. 
Watk. Dig. 391. So by the Act of 1792. Watk. Dig. 481. By 
the Act of 1797, the property of the defendant was bound from 
the day of obtaining the verdict upon which the judgment is 
founded. The Act of 1799, is the law upon this subject. By 
the law of this State, the lien of the judgment begins at its date, 
and attaches to allthe property of the defendant, owned at that 
time, and to all by him subsequently acquired. 

[3.] By this lien the plaintiff in execution does not acquire the 
legal title to the property of the defendant in execution. It gives 
him aspecial interest in it, which he has a right to assert, by levy and 
sale, and when the property is brought regularly to sale, the legal 
title passes to the purchaser, through the sheriff’s deed. The lien 
gives aright to levy tothe exclusion of all subsequent and ad- 
verse interests, and of all subsequent incumbrances. And bya 
levy and sale, the title of the purchaser relates back to the date 
of the judgment. The defendant may alien the property, but 
the title of the alienee, is subject to the incumbrance of the judg- 
ment lien. Brace vs. Duchess of Malborough, 2 P. Will. 491. 
Conrad vs. Atlantic Ins. Co. 1 Peter’s R. 443. R. M. Charlton 
R.324. Bailey and others vs. Mizell, 4 Kelly, 123. 

The lien of the judgment constitutes its chief value. It is its 











158 SUPREME COURT OF GEORGIA. 








Kollock and others vs. Jackson. 





prime attribute. Its supremacy and continuous force is founded 
in a salutary and beneficial policy. It is that which makes a 
judgment the subject of investment, and it is that which enables 
holders humanely to indulge. Nor is this operative lien un- 
just to subsequent incumbrancers, or purchasers, The judgment 
is a security of record. Its record is notice to all the world. 
Purchasers from the defendant are presumed to have notice. So 
are factors, or other incumbrancers. In our State, it has never 
been questioned, but-that the judgment binds the property, at 
any time owned by the defendant after its rendition; although in 
the hands of a dona fide purchaser. Such purchaser stands upon 
as strong, equitable grounds, as a factor; although the reasons 
drawn from commercial policy may be stronger in favor of the 
latter than the former. Exceptions to the supremacy of the 
judgment lien, there are.. These exist for the most part by stat- 
ute. It remains for me to inquire whether a factor’s lien for ad- 
vances made upon goods in his possession is one. It is not by 
Statute, and if an exception, it must be by Common Law. Here 
it may be stated, that if it be conceded, that by the Common 
Law, the factor’s lien overrides the lien of the judgment, yet our 
Statute ia that particular, repeals the Common Law. I think 
it does, for it expressly enacts, and that too, without qualifica- 
tion, that “all the property of the party against whom a verdict 
shall be entered, shall be bound from the signing of the first judg- 
ment.” 

But I do not think it is true, that at Common Law the lien of 
a factor has preference over the lien of a judgment. To show 
this, will involve the necessity of going somewhat into the doc- 





trine of factor’s liens. 

By the Roman Law, wherever money, or labor, or services had 
been expended on account of property, the agent, in whose pos- 
session the property was, had a lien upon it. This lien was call- 
ed a privilege, and was greatly favored, and in many instances, 
it gave a right of priority of satisfaction, even over claims which 
were antecedent in point of time. Among these favored liens 
was that of the factor for advances and disbursements. The rea- 
son why he was favored, was, that his advancements and disburse- 
ments ensured the preservation of the property. “ Hujus enim 
pecunia salvam fecit, talionis pignoris causam.” Dig. Lib. 20 tit. 














AMERICUS, JULY TERM, 1848. 159 


Kollock and otbers vs. Jackson. 














4, 6,1, see. 1,2. 1 Domat, b. 3, tt. 1, sec. 5, art, 11. 2 Liver- 
more on Agency, 36, 37. 

" <a is, perhaps, from this source, that the idea has sprung, that 
the factor’s lien was privileged over liens of prior date. 
Whether the privilege of the factor, by the Civil Law, extended 
to a supremacy over prior claims of the character of liens, may be 
questioned. If it did, I remark that the Civil Law is not of 
force in Georgia, except in so far as it had been, at the era of our 
independence, engrafted upon and become a part of the Common 
Law. I do not believe that this feature of it had been engrafted 
upon the Common Law. 

At the Common Law, factors have a general lien upon every 
portion of the goods of their principal in their possession, and 
upon the price of such as are lawfully sold by them, and the se- 
curities given therefor, for the general balance of accounts between 
them and their principal, as well as for the charges and disburse- 
ments arising upon those particular goods. This is the general 
rule. Paley on Agency, per Floyd, 128, 9, note. 2 Kent. Comm. 
640, 3edit. 2 Livermore Ag. 38. 3 Chitty on Com. and Manuf. 
644,5,6. Smith on Mer. Law, 338, 9. Ambler, 252. 5 B. §& 
Ald. 22,31, 32. 1 W. Bl. 104. 1 Burrow, 489. 15 Mass, 389, 
396. 1 Mason R.9. 1 Gallis R.360. 2 Bell Comm. sec. 799, 
800, 4 edit, Story on Ag. sec. 376. 

The factor’s lien may arise by contract, express or implied, by 
the course of dealing between him and his principal, or it may 
arise by operation of law. It is said, and truly, to be founded in 
a manifest equity, springing out of the relations of the parties, 
and the acts of the agent ; but it has been established, more par- 
ticularly, because of its tendency to promote the interest of trade 
and commerce. Paley on Agency, by Floyd, 128, 129. 

To see what is the force and effect of this lien, I inquire what 
rights are conferred by it, for those rights are the only safe boun- 
daries of its force and extent? “A lien, (says Mr. Story,) is not 
in strictness a jus in re or a jus ad rem, but it is simply a right to 
possess and retain property, until some charge attaching to it is 
paid.” Story’s Eq. Juris. sec. 506. 2 P. Will. 491. 1 Mason 
R. 221. 2 Roz. R. 355, 357. * 

The legal title to the property consigned is in“ the consignor ; 
that is not divested. We have seen that it is not in case of the 
judgment, but that the lien of the judgment is an interest in the 
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property of the defendant, which may be asserted, and realized 
by sale, under execution, which sale aivests the legal title of 
the defendant, and transfers it to the purchaser, whether he be 
the creditor, or another. So in case of the factor, his lienis an in- 
terest in the property, which ordinarily, can be asserted and re- 
alized by retainer. His security, generally, is in his right to 
retain, both as against his principal, and his creditors at large. 

This right he may use, as a defence to an action brought 
against him by his principal, for the property, or as a matter of 
title, or special property, to reclaim the goods, if unlawfully dis- 
possessed of them. 

And if he be an agent with authority to sell, and the goods are 
sold by him, he may retain the proceeds of the sale, for advances 
made on them, or plead his advances as an offset in a suit, by his 
principal, to recover them. These in general, or ordinarily, are 
the rights of a factor, growing out of his lien on goods in posses- 
sion. Story on Agency, sec. 371. 

There can beno doubt but that in case of bankruptcy of the 
principal, the lien of the factor holds gouds against his assignees, 
and as they are trustees of the creditors, good also against them. 
His advances are made upon the credit of goods in possession— 
their debts are based upon the personal credit of the bankrupt. 
His advances, if taken out of the common fund, wiil leave it equal 
to what is was before they were made. His equity is the stron- 
ger. The lien of the factor occupies higher ground than the 
claim of a creditor existing only in contract. To this point see 
the leading case of Lempricre vs. Pasley, 2 T. R. 490 to 496, and 
the authorities there referred to. 

It is true, generally, that the factor cannot sell the goods, with- 
out the consent, expressly given or implied, ofhis principal. Yet 
there are cases in which he may sell. Where goods are delivered 
to him for sale, and he makes advances upon them, he may sell 
and reimburse himself. A right to sell may be inferred or im- 
plied f-om the contract between the parties, as where goods are 
deposited to secure the loan of money, and that isthe case before 
this Court. In Pothoniere vs. Dawson, Gibbs, Ch. J. says: “ Un- 
doubtedly, as a general rule, a right of lien gives no right to sell 
the goods. But when goods are deposited by way of security, to 
indemnify a party against a loan of money, itis more than a pledge. 
The lender's rights are more extensive than such as accrue un- 
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der an ordinary lien in the way of trade. These goods were de- 
posited to secure aloan. It may be inferred, therefore, that the 
contract was this, “If I, (the borrower,) repay the money, you 
must re-deliver the goods, but if I fail to repay it, you may use the 
security which I have left to repay yourself.” 1 Holt’s N. P. R. 
383 

Indeed, in many cases where the factor has made advances or 
incurred liabilities, he may sell to repay these advances and lia- 
bilities, without the assent of the owner, if the latter, after due 
notice of his intention to sell, fail to reimburse him. 

The law, upon this subject, is laid down with admirable pre- 
cision and clearness, by the Supreme Court of the United States. 
That Court say, “ Wherever a consignment is made to a factor 
for sale, the consignor has a right, generally, to control the sale 
thereof, according to his own pleasure, from time to time, if no 
advances have been made, or liabilities ineurred on account there- 
of, and the factor is bound to obey his orders, This arises from 
the ordinary relation of principal and agent. If, however, the 
factor makes advances, or incurs liabilities on account of the con- 
signment, by which he acquires a special property therein, then 
the factor has a right to sell so much of the consignment as may 
be necessary to reimburse such advances, or meet such liabilities, 
unless there is some existing agreement between himself and the 
consignor, which controls or varies this right. Thus, for exam- 
ple, if contemporaneous with the consignment and advances or 
liabilities, there are orders given by the consignor, which are as- 
sented to by the factor, that the goods shall not be sold untila 
fixed time, in such a case the consignment is presumed to be re- 
ceived by the factor, subject to such orders, and he is not at liber- 
ty to sell the goods to reimburse his advances or liabilities, until 
after that time has elapsed. The same rule will apply to orders 
not to sell below a fixed price, unless, indeed, the consignor shall, 
after due notice and request, refuse to provide other means to re- 
imburse the factor. And in no case will the factor be at liberty 
to sell the consignment contrary to the orders of the consignor, 
although he has made advances, or incurred liabilities thereon, if 
the consignor stands ready and offers to reimburse and discharge 
such advances and liabilities. On the other hand, where the con- 
signment is made generally, without any specific orders as to the 
time or mode of sale, and the factor makes advances or incurs lia- 
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bilities on the footing of such consignment, then the legal pre- 
sumption is, that the factor is intended to be clothed with the or- 
dinary rights of factors, to sell in the exercise of a sound discre- 
tion, at such time and in such mode as the usage of trade and 
his general duty require, and to reimburse himself for his advan- 
ces and liabilities out of the proceeds of the sale; and the consign- 
or has no right, by any subsequent orders, given after advances 
have been made or liabilities incurred by the factor, to suspend or 
contro] this right of sale, except so far as respects the surplus of 
the consignment not necessary for the reimbursement of such ad- 
vances or liabilities. Of course, this right to sell or reimburse 
himself for his advances and liabilities, applies with stronger 
force to cases where the consignor is insolvent, and where, there- 
fore, the consignment constitutes the only fund for indemnity.’ 
Brown & Co. vs. MeGran, 14 Peters, 494, 495. 1 Holt’s R. 383, 
C. M. § 8.1, 4,5. Parker vs. Brancher, decided by Sup. Court, 
of Massachusetts, ut Boston, 2 Law R. 46, for June, 1839. 3 
Chitty Com. § Manuf. 551. 16 Martin, 471. 2 Kent, 642, 3. 
16 Peter’s R. 129. 

Without minute notice of the whole doctrine, as to the rights of 
a factor under his lien, the foregoing propositions may be consid- 
ered as an outline of it, sufficient, at least, for the present pur- 
pose, and that is to show, that his lien does not supersede prior 
existing liens. In none of these specifications does his right ex- 
tend to the displacement of a prior lien. What are his rights? 
To retain the property, as against his principal and his creditors, 
by contract, to sue for and recover its possession, when unlawful- 
ly dispossessed; to plead his lien as against his principal, and 
with certain qualifications and restrictions to sell the property. 
But how does he stand when brought into contest with liens? 
As to future incumbrances and liens, higher, but as to anterior 
hiens, upon the very principles upon which his rights rest, lower. 
He is superseded by a lien, which is stronger than his own, is 
prior in time and better in right. Once concede that the judg- 
ment lien attaches upon the future acquisitions of the defendant in 
execution, and the question is at rest. The very interest and right 
which the factor acquires in the property, has been already sei- 
zed and absorbed by the lien of the judgment. 

There is nothing in it left, which can constitute a lien, as against 
the judgment. Why, it may be asked, should a judgment bear 
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down and annihilate the title of future bora fide purchasers, and 
the lien of future judgments and mortgages, and be itself overrid- 
den by a lien, whose equity is no stronger than that upen which 
they are founded? The factor, by his lien, acquires the right to 
reimbursement, and that is effected by retaining the property, the 
legal estate remaining in his principal. Now, that very interest 
in the same property, the law has set apart and appropriated to 
the judgment, for the rights of the judgment creditor attach, by op- 
eration of law, upon the property, so soon as it is acquired or cre- 
ated. The lien of the factor is, therefore, wholly incompatible 
with the lien ofthe judgment. Again, whatever rights the factor 
has in the property, he derives through his principal. Apart from 
a principal, there is no agent. Now, the principal can give no 
rights except what he himself holds in the property. And his 
rights in his own property, are subordinate to the lien of the 
judgment. How then can he communicate to his agent, rights or 
interests in property, which he, himself, does not possess ? 

Upon principle and authority, by our own Statute, and by the 
Common Law, we are fully convinced that the lien of a judgment, 
older than that of a factor, ought to prevail over it. 

Let the judgment of the Court below be reversed. 





No. 16.—Josaua W. Hopees, plaintiff in error, rs. ARMIGER 
Haut, defendant. 


[1.] An action of Assumpsit was brought by the holder against the maker, upon 
the following instrument—“ I agree to take of Burr, Mizell & Co., a fifty-saw 
cotton gin, cast steel saws, fine teeth and improved brush, nine inch in the cir- 
cle; the gin to be delivered at my house by the first of September next; the 
said Burr, Mizell & Co. warrant the gin to perform well in every respect, or 
they will make it do so at their own expense ; for which I promise to pay Burr, 
Mizell & Co. or bearer, one hundred dollars, by 1st of January, 1847.” Dated 
2d January, 1846. (Signed,) “A. Hall.” Held, that it was not a promisory 
note, and that failure of consideration might bepleaded to the suit. 


Assumpsit. Baker Superior Court, June Term, 1848. Tried 
before Judge Warren. 
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The facts are set forth sufficiently in the opinion of the Court. 
Lyon, for plaintiff in error, cited, 


Chitty on Contracts, 569. 1 Saund. Pl. & Ev. 121. 1 Chitty’s 
Pl. 352, 55. Seers vs. Fowle, 2 Johns. 272, 387. Cunningham et 
al. vs. Worrell, 10 John. 202. Closevs. Miller,10 John.90. Ibid, 


216. 
R. H. Crark, for defendant in error, cited, 


Chitty on Contracts, 569. 1 Saunders’ Pl. §& Ev. 120,1,7. 8 
Term, 373. 116.372, 645. Douglass, 690. 6 Term, 711,19. 3 
Wiceler, 199 to 203. 2 Smith Lead. Cases, (27 Law Lib. 5.) 1 
Ld. Raymond, 665. 2 do.766. Willes, 498, 153. 2 W. Black. 
1313. 3 M. § 8.308. 1 Salk.171. 1Vent. 147. D.of St. Al- 
bans vs. Shore, 1 H. Bl. 270. Story on Prom. Notes, 221. 


By the Court—Lumpkin, J. delivering opinion. 


[1.] Joshua W. Hodges, as assignee, brought an action of as- 
sumpsit in the Superior Court of Baker county, against Armiger 
Hall, upon the following instrument: “I agree to take of Burr, 
Mizell, & Co. a fifty saw gin, cast steel saws, fine teeth and im- 
proved brush, nine inch in the circle, the gin to be delivered at 
my house by the 1st September next; the said Burr, Mizell & 
Co. warrant the gin to perform well in every respect, or they will 
make it do so at their own expense—for which I promise to pay 
Burr, Mizell, & Co. or bearer, one hundred dollars by first of Jan- 
uary, 1847—dated 2d January, 1846—signed A. Hall.” To this 
action the defendant pleaded the general issue, and failure of con- 
sideration, by reason of the non-performance of the gin. He ten- 
dered testimony in support of the special defence, to the introduc- 
tion of which the plaintiff objected, and being overruled by the 
Court, he excepted. 

Could Hall set up this defence against the older of this instru- 
ment! I would remark, that it would have been more regular to 
have demurred to the plea. If the testimony went to support the 
plea, how could it be excluded? But waiving this suggestion, 
let us examine the case, as presented in the argument. 
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All contracts are to be construed according to the understand- 
ing of the parties. And we must endeavor to gather from the 
entire instrument its true intent and meaning. Hall proposed 
purchasing a gin, for the forthcoming crop of 1846. It wasto be 
delivered the 1st of September of that year. Its performance 
that winter would test its sufficiency, and the price, in case of 
success, was to be paid the 1st of Jauuary ensuing. It may wel] 
be doubted, whether the mere delivery of the gin, at the time stip- 
ulated, constituted the sole consideration of the contract ; on the 
contrary, it may be inferred, that the undertaking that the work 
and materials were good, or if they were not, that they should 
be made so, entered into the consideration. But if it were not 
so, is this a promissory hote, and as such, entitling the holder to 
notice? We think not. It is not a written engagement by one 
person, to pay another, absolutely and unconditionally, a certain 
sum of money, at a time specified. It is not denied but that the 
holder would be compelled to prove a delivery of the gin at the 
time and place designated. And inasmuch as the money is not 
payable at all events, the instrument is incomplete as a promissory 
note. Weare not prepared to say that he would not be required 
to show also, that the gin worked well, or that upon complaint 
made, the offer had been made to make it do so. 

But admitting this paper to be a promissory note, and clothed 
with all the attributes of such paper, is there not enough on its 
face to caution the public against receiving it? Notice need not 
be actual. Ifit be such as to put a vigilant person on the look- 
out, it is sufficient. And what would have been the inquiry of ev- 
ery prudent man, upon the presentation of this paper? Doesthe 
gin work well? The instrument carries upon its face caution 
enough. We are of the opinion, therefore, that the case is with 
the defendant, and consequently affirm the opinion of the Circuit 
Court. 
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7 
No. 17.—Wiuttiam Homrunies, plaintiff in error, vs. Morgan 
Cuastalin, defendant. 


[1.] After the dissolution of a co-partnership, one partner cannot bind the oth. 
er by a new contract, as by indorsing a promissory note in the name of the 
partnership; although it be for a debt due by the copartners before the disso- 
lution. 


Assumpsit. Tried before Judge Warren, in Baker Superi- 
or Court, June Term, 1848. 


This was an action of assumpsit, brought by Humphries vs. 
Chastain, on a promissory note, indorsed by Chastain & Harvey. 
The declaration alleged that Harvey, since the indorsement, had 
become a certified bankrupt. 

It appeared on the trial, that Chastain & Harvey, had been 
partners in trade, and it was in proof by the defendant, that the 
copartnership had been dissolved before the indorsement of the - 
note; that the indorsement was made by Harvey ;: that the firm’s 
name was used by Harvey, without his (Chastain’s) authority. 
The plaintiff then proposed to prove that the note was indorsed 
by Harvey, to pay a debt due from the firm to the plaintiff. The 
Court refused to allow the proof, deciding that that would make 
no difference in the liability of Chastain. 

To this decision, the defendant excepted, and brought his writ 


of error. 
Lyon, for plaintiff in error. 
Srrozier, for defendant, cited— 


2 Bisset on Partn. 162,90,92. 1 H. Black. 155. 1 N. & 
McC. 561. 4 John. 424. 1 McCord, 16. 1 Peters, 357. 2 


Johns. 300. 


By the Court— Warner, J. delivering the opinion. 


{1.] The question made by tke record in this case, is, whether 
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one partner, after the dissolution of the copartnership, can bind 
his copartner by a new contract, for the payment of a pre-existing 
copartnership debt. 

That after the dissolution of a copartnership, one copartner 
cannot bind the other by indorsing a note in the copartnership 
name, is, we think, well settled, both upon principle and authori- 
ty; and that the note so indorsed, is in payment of a debt due by 
the copartnership, makes no difference. Lyon on Partnership, 
274. Sanford vs. Mickles § Forman, 4 Johns. Rep. 224. Hack 
ley vs. Patrick, 3 Johns. Rep. 528. Foltz vs. Powrie & Dawson, 
2 Dessaussure’s Eg. Rep. 40. In Bell vs. Morrison, 1 Peters’ Rep. 
352, it was held that a dissolution of a copartnership, puts an end 
to the authority of one partner, to bind the other ; it operates as 
a revocation of all power to create new contracts, and the Court 
below did net err in rejecting the testimony offered, and rul- 
ing that Chastain was not bound by the indorsement made by 
Harvey, in the name of the partnership, after its dissolution. Let 
the judgment of the Court below be affirmed. 





No. 18—Joun Wootsrient, plaintiff in error, rs. Duptey 
SNEED, defendant. 


[1.] If A make to B simultaneously, two propositions to buy goods, one in wri- 
ting, and the other in parol, B has the right to elect which he will accept, and 
A will be bound by it. If he elect the written proposition, the writing is the 
only evidence of what the contract was. 

[2.] Ifa letter offering to buy goods, contain alternative propositions, the ven- 
dor has the right to elect which he will accept, and the buyer will be bound 
by it. Whether, (in an action for the price of the goods,) the vendor elected 
the one or such other of the propositions, may be put in issue, by the deferdant 
in his proof, and must be left to the Jury. 

[3.] In a promise by A to B, that he will pay him so much money, ‘‘ so soonas 
he can coliect it out of C by law,” the qualification has reference to time, and 
not to the solvency of C. In an action by B, on such a promise, it is necessary 
for him to prove, that a reasonable length of time has elapsed, for the purpose 
of collecting money by law, from the date of the promise. 
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[4.] On sucha promise, B’s right of action does not accrue until after the lapse 
of areasonable time, and the statute does not commence to run against him, un- 
til after the lapse of such time. 


Assumpsit in Lee Superior Court. Tried before Judge War- 
REN, May Term, 1848. 


The facts may be found in the opinion of the Court. 
Srrozier, for plaintiff in error. 

Lyon & Brown, for defendant. 

By the Court—Nisset, J. delivering the opinion. 


This was an action of assumpsit, brought by Dudley Sneed, 
against John Woolbright, for the price ofa piano. Upon the tri- 
al, the plaintiff read in evidence the fullowing letter from the de- 
fendant to the plaintiff. 

Palmyra, Feb. 24th, 1841. 

Mr. D. Sneep.—I have concluded to take your piano forte, 

‘provided you will take Tyson’s note for three hundred dollars, 
which will be collected as soon as the law will collect it, or I will 
pay you three hundred dollars as soon as I can make it out of him 
by law. You must warrant it to be a good one, also in good re- 
pair. You may send it to me on these terms. 

[Signed,] Joun Woo rsrient. 

He also proved by Mr. Jacob Strozier, that he bore the letter 
from the defendant to the plaintiff, and was employed by the de- 
fendant, to bring the piano from plaintiff to the defendant ; that 
plaintiff delivered it to him ; that at the time he delivered the let- 
ter and received the piano, he told the plaintiff, (Sneed,) that the 
defendant (Woolbright,) had instructed him to say to the plaintiff, 
that if he would not take Tyson’s note for the piano, he (the de- 
fendant,) would not take it, and when he made this statement, the 
plaintiff replied, that the defendant must have it, and got up and 
delivered the piano. 

He also proved by Mr. Peter J. Strozier, that he, about that 
time, held a note for collection upon Isaac Tyson, belonging to the 
defendant, which was sued and proceeding to judgment, for abou 
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three hundred and fifty dollars; that soon after that time, the 

plaintiff called upon him, and told him that he had traded for the 

note, and wanted it collected as soon as it could be done. That 

the defendant also to!d him, that he had traded the note to plain- 

tiff, and that he collected and paid over to the plaintiff, fifty dol— 
lars on the note. The plaintiff closed, and the defendant intro- 

duced no testimony. In his defence, he relied upon the general 

issue payment and the Statute of limitations, all of which he 

pleaded. 

The Court, in submitting the cause to the jury, instructed them, 
“that the contract as proven by the plaintiff, entitled him to re- 
covey, if the defendant had time to collect the money out of Ty- 
son, unless the jury believed frem the evidence, that Sneed ac- | 
cepted the nete as payment; and that the defendant was bound 
to collect the money out of Tyson, in a reasonable time, and if he 
did not, he was bound to pay it himself, and that it was not ne- 
cessary for the plaintiff to shew, that he had, or could have cok 
lected the meney out of Tyson in order to fix his ability. That 
the letter of the defendant was to govern them in their finding ; 
that by said letter, the defendant hound himself to pay (unless 
Sneed took the note in payment) to the plaintiff, three hundred 
dollars, if he did not collect it out ef Tyson in a reasonable time ; 
And that the Statute ef limitations did not commence to run in 
favor of the defendant from the date of the contract, but only af- 
ter a reasonable time, allowed the defendant te collect the mo- 
ney out of Tyson. 

The defendant excepted to the instructions of the Court, claim- 
ing, that according to the evidence of Mr. Surozier, who deliver- 
ed the letter of the defendant to the plaintiff, the contract was 
that the plaintiff was to take the note in absolute payment for the 
piano, and therefore, he had no right in law to recover against 
him the price thereof. 

2d. That by the testimony, the plaintiff took the note in abso- 
lute payment; having elected under the contract to take it in pay- 
ment, he had no right of action against the defendant. 

3d. That by the contract as claimed by the plaintiff, if the de- 
fendant is bound at all to pay for the piano, it is a condition pre- 
cedent to his recovery, that the plaintiff prove that the defendant 
either had collected, or might have collected, the Tyson note, 
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4th. That plaintiff’s action is barred by the Statute of limita- 
tions, because the Statute commenced running against him from 
the date of the contract. 

We think that the Court was right throughout. The letter of 
the defendant to the plaintiff, was the evidence of what the con- 
tract really was. Ifa party makes simultaneously, two proposi- 
tions for the purchase of goods, (a piano in this ease,) one in wri- 
ting, and the other by parol, we hold that the writing is the 
highest evidence of the contract; that the vendor has the right 
to elect cither proposition, and the purchaser is bound by it. The 
pleadings in this case show, that the plaintiff relies upon the writ- 
ten contract, and that is the highest and best evidence of the terms 
of the purchase. The defendant might prove, as he attempted to 
do here, that the plaintiff accepted the parol proposition, and 
whether he did or not ought to be, as it was by Judge Warren, 
left tothe jury. In the absence of such proof, the two proposi- 
tions being in evidence, the Court did right in ruling that the 
written testimony controlled the rights and obligations of the par- 
ties. 

[2.] The written proposition by defendant, to plaintiff, in this 
case, was in the alternative. As we understand it, the defendant 
says to the plaintiff, [ will buy your piano and pay for it in Ty- 
son’s note, for three hundred dollars, or if this does not suit you, 
I will myself, pay you three hundred dollars for it so soon as I 
can make it out of Tyson by law. The plaintiff, by the pleadings, 
elected, as he had a right to do from the beginning, to aecept the 
latter proposition, and if he did so elect, the defendant is bound 
by that latter proposition. He was entitled to show, and in this 
case attempted to show, that the plaintiff accepted the former 
proposition, and whether he did or not Judge Warren distinct- 
ly referred to the jury, to find. The jury found that the plaintiff 
accepted the latter proposition of the defendant. 

Assuming then, that this latter prc position was the contract be- 
tween the parties, it remains to enquire, whether Judge War- 
REN put upon it the true construction. He charged the jury, that 
the plaintiff had a right of action upon it, after the lapse of a rea- 
sonable time to be allowed to the defeudant to collect the Tyson 
note by law, and ali that the plaintiff was bouid to show, was 
the expiration of a reasonable time after the date of the contract. 
To the contrary of this, the defendant contends, that the plaintiff 
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had no right of recovery, unless the defendant had in fact collec 
ted the note, or might have collected it, and of consequence he 
must prove one of these facts, before he is entitled to recover. 

[3.] We think the undertaking of the defendant was to pay, 
whether he ever did or not, or could or could not, recover the 
Tyson note, and that the qualification expressed in the words, “ so 
soon as I can make it out of kim by law,” has regard to time, and 
not to the solvency of Tyson. He meant to say, that I will pay 
you myself for the piano, if you will give me such time, as the 
law allows for collecting the money out of Tyson. The construe- 
tion claimed by the defendant’s counsel, compels the plaintiff to 
accept the Tyson note, in full payment, at his own risk, making 
the defendant only his agent to collect. This cannot be the true 
construction, because the first proposition made in the letter, is, 
that the plaintiff take the Tyson note in full payment, and of 
course, at his own risk. ‘The second proposition certainly could 
not have been intended to be nothing more than a deceptious rep- 
etition of the first. There being no precise time expressed for 
collecting the money on this note by law, the rule is, that the 
time understood by the parties, is reasonable time. That is, rea- 
sonable time for that purpose. 

[4.] If we are right in the position, that the plaintiff’s cause of 
action did not arise, until after the expiration of a reasonable time, 
then the Statute did not commence te run against him until after 
or at the expiration of that time; for it is well settled, that the 
Statute does not commence to run until the right of action accrues. 
1 W. Black. 353. 2 Gale § Dav.166. 2 B & Allet,431. 4 Ma. 
§ W. R. 42. 1 Mary and Craig Ch. R.499. 9 Cranch, 104. 
7 Pick.i33. <Ang.on Lim. 41. Also, 1 Kelly, 379, 536. 

Let the judgment be affirmed. 


No. 19.—Lorenzo M. Biecers, plaintiff in error, rs. STEPHEN 
Pace, defendant in error. 


{1.] A judgment of nonsuit will not be reversed, because directed to be enter= 
ed without the assent of the plaintiff or Iris counsel, where the evidence of 
fered on his part would not support the action. 
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A motion for a nonsuit will be overruled where the jury might bave infer- 
red facts froin the evidence, which woald support the action- 

[2.] Where the understanding of the parties toa contract are conenrrent, and 
_one is ready and willing, and offers to perf.rm, and the other is not, the first 
is discharged from the performance of his part, and may maintain an action 
against the other- 

[3.] A demand of goods sold, at the tine and place specified, is préma facie ev- 
idence of the readiness of the purchaser to pay for them. 


[4.] Where goods are to be delivered, and money paid, the actuaf offer and pro- 
duction of the money will be dispensed with, by proof of the express and re- 
peated. declarations of the seller, that he will notaceept of it, or fulfifhis agree- 
ment. 

£5.] Notwithstanding tle title may have passed from the seller to the buyer, yet 
if the former will not surrender the goods, the latter nay either bring frover 
torecover the goods, or a special action on the case for damages, and recover 
the difference between: the actual priee contracted and the market value of the 
goods at the time: and place when and where they should have been delivered, 


Casr.—Tried before Judge A.rexanper, Harris Superior 
Court, March Term, 1848. 


The testimony is embodied in the opinion of the Court. 
Tuomas & Downing, for plaintiff in error. 
~ Hines Hott, for defendant. 


G. E. Tuomas, for plaintiff, cited and commented on the fol- 
lowing authorities : 


3 T.R. 683. 2 Car § Paine, 77. 12 Com. Law Rep. 35. 
7 Adolphus § Ellis, 80. 8 John. Rep. 474. 34 Com. Law Rep. 
40. 4 Pick. 258. 1 Peters’ C.C.R.15. 3 Wash. C. C. R. 165 
Chitty on Com. 797. 9 Vol. Law Rep. 455. Chitty on Cont. 799. 


By the Court—Lumrxsn, J. delivering the opinion, 


Lorenzo M. Biggers instituted suit in the Superior Court of 
Harris county, against Stephen Pace, upon the following instru- 
ment: “ This is to certify that the undersigned has this day (18th 
July, 1845,) sold to L. M. Biggers one thousand bushels of good 
sound corn, to be delivered by the 10th day of November next, at 
or near Piedmont, in Harris county, Georgia, by the said L. M. 
Biggers paying to the undersigned fifty cents a bushel at the de- 
livery of said corn.” Plaintiff, on the trial, proved by one John 
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Sharp, that he was present when a quantity of corn was meas- 
ured, contracted for by the plaintiff; it lacked twenty-five bushels 
of making up the complement, which was to be made up out of 
the grain then hauling out of the field of the defendant. Plain- 
tiff having business to call him away, it was agreed between the 
parties that Wm. Alexander should stay and attend to the meas- 
uring of the balance of the corn. Plaintiff at-that time offered 
the defendant $100, which he declined receiving, remarking that - 
it would not fill up a place in his debts as large as his little fin- 
ger. He added that he would rather have it all at once. The 
plaintiff replied that he would bring it over in a few days, if it 
would suit defendant as well. The defendant answered that a 
short time would make no difference with him. Witness was 
again present at an interview between the parties, three or four 
days after this, at defendant’s house. Plaintiff asked defendant 
to go down to the lot where the corn was cribbed, and stated 
that he had come to pay him for the corn. Defendant said he 
could not get it; being asked why, he answered that he had been 
looking out fora place to slip out of the contract, and he thought 
he had found it. The plaintiff inquired how? The defendant 
replied that the obligation said, that the money was to be paid 
when the corn was delivered. The plaintiff asked if he consid- 
ered the corn as delivered? The defendant said yes. The plain- 
uff remarked that he considered the corn as received, and was 
ready to pay for it; and then made a tender of the money by 
laying it on the end of the horse-trough, and requested the de- 
fendant to count it. The defendant said there was no use in 
counting it, he reckoned it was all there, and that he considered 
it a lawful tender, but that plaintiff could not get the corn, and he re- 
fused to count the money, or see it counted. Witness could not 
say how much money there was. Plaintiff told defendant that he 
had agreed to take in payment of the corn the fifty dollars which 
he had borrowed of him. The defendant replied, certainly, if I 
had let you have the corn. Plaintiff forewarned defendant not to 
interfere with the corn—that he considered it his. Defendant 
then took some corn out of the crack of the crib, and asked plain- 
tiff if he called that stealing ? Plaintiff said he considered that 
taking. Defendant said it was his corn, and that he would 
use it when he pleased, or words to that effect. That on the 
same day, plaintiff tendered the money to defendant in the city 
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of Columbus, at a certain store—it was between the twenty-fourth 
and thirtieth of October, 1845, and there was $500 tendered in 
payment forthe corn. On defendant’s 1efusing to count the mon- 
ey, plaintiff requested witness to count it, who did so. Defend- 
ant stepped off, and did not see the money counted, although re- 
quested by plaintiff to do so. The amount of moncy tendered, was 
the full sum agreed to be paid for the corn. On being cross-inter- 
rogated, witness, after repeating in substance the evidence al- 
ready rehearsed, swore, “ thathe did sce plaintiff t.nder to defend- 
ant the full amount of money called for by contract, being five hun- 
dred dollars—it was in the city of Columbus, in G. B. Phole’s store, 
about the 27th or 28th of October, 1845. 

David Snell testified, that he was present at an interview be- 
tween the parties on the 10th of November, 1845, about sun 
down, at the gin-house of defendant. Plaintifftold defendant that 
he had come to pay for the corn which he had brought him. De- 
fendant replied that ke could not have it—that he intended to keep 
the corn, until it would se}l for one dollar per bushel. Plaintiff 
poured out the money on acotton bag, and requested defendant to 
count it. Defendant stepped off very fast, and told plaintiff to go 
to his (defendant’s) house, and he would count it forhim. In go- 
ing to the house, defendant acknowledged that he owed plaintiff 
fifty dollars. Witness was called in at the house to count the mon- 
ey, which he did in the presence of both parties. There was 
four hundred and fifty dollars in cash, besides the fifty dollars 
which defendant acknowledged he was indebted to plaintiff, which 
together making five hundred dollais, was then and there tender- 
ed in payment for the corn. Defendant informed plaintiff that he 
could not have the corn at Jifty cents per bushel, but that as it was 
his, he might have it at seventy-five cents. There was nothing said 
as to any deficiency in the amount tendered. Plaintiff did de- 
mand the delivery of the corn, which defendant. refused to per- 
form in the manner heretofore stated. Plaintiff did not exhibit 
deferdant’s note, but stated that he had it in his pocket. 

Plaintiff proved by McIutyre and Phillips, that the price of corn . 
in the fall of 1845, was seventy-five cents per bushel, and by one 
of them, that defendant admitted that he sold to witness a part of 
the “disputed corn,” between plaintiff and himself. 

Plaintiff having closed his case, defendant by his counsel moy- 
ed for a nonsuit on two grounds. 
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1st. That the gist of the_plaintiff’s suit was the failure of the 
defendant to deliver the corn according to contract, which the 
plaintiff had failed to prove. 

2d. That the plaintiff had failed to prove any legal tender by 
him to defendant on the 10th day of November, in terms of the 
contract, of the five hundred dollars, the amount to be paid for 
said corn upon its delivery. 

Which motion, after argument of counsel had, the Court deci- 
ded to be weil taken on the 2d ground, to-wit: that the plaintiff 
had offered no proof whatever of payment or performance on his 
part, or tender of payment on the day named and appointed in the 





contract suedon. And the counsel for the plaintiff, waiving his 
right to go to the jury with the case, under the opinion of the 
Court egainst him, submitted to a nonsuit, with leave to except 
to said decision, and then did except to the same. 

{1.] The point for us to examine is, ought this case to have 
been submitted to the jury, and might they not havé found facts 
from the evidence offered, to support the action ? 

[2.] Was Biggers bound, under the proof in this case, to make 
what might be considered strictly te hnical tender, in order to 
maintain this suit? Wethink not. The delivery of the corn, 
and the payment of the money, were to be done at the same time, 
They were concurrent conditions, to be simultaneously perform- 
ed. And the doctrine is, that if one party is ready and willing, 
and offers to perform, and the other will not, the first is discharg- 

~ ed from the performance of his part, and may maintain an action 
against the other. Goodison vs. Nunn, 4 Term Rep. 761. Jones 
vs. Buckley, Dang. 684. 

[3.] Again, a demand of the goods sold, is.sufficient prima Ja- 
cie evidence of the readiness of the purchaser to pay for them. 2 
Wm. Saund, 352, a, in notts. 

[4.] It should have been left to the jury, whether the plaintiff, 


on the 10th of November, and previously, had not. shown an ac- 


tual offer of the sum due. And if not, whether the actual pro- 
duction and offer of the money had uot been dispensed with by 
the repeated and express declarations of Pace, that he would not 
accept the money and execute the contrect. 

[5.] It has been argued, that inasmuch as this action was brought 
for the non-delivery of the corn, there could be no recovery, 
as the plaintiff himself acknowledged that the corn was delivered 
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and received. Whether or not the corn was delivered, was a 
question of fact for the jury. Taking the whole testimony of 
Tharp, we think it clear, that the corn never was delivered. It 
was in defendant’s crib, and on his premises. He never parted 
with the dominion over it. Inthe presence of Tharp, the wit- 
ness, he not only asserted his property in it, but exercised acts 
of ownership over it. But admit that the title had passed to Big- 
gers, the buyer, if Pace, the seller, would not surrender the corn, 
Biggers might either reclaim the corn by an action of ftrover, (1 
Car. § Payne, 593. 2 Bing. 527. 5 Maul. & Selw. 105. 9 
Barn. & Cress. 59,) or he could, as he has done, bring a special 
action on the case for damages, and recover the market value of 
the corn at the time and place when and where it was to have 
deen delivered. 1-Car. § Payne, 635. 3 Wheat.200. 6 Wheat. 
109. 2 Barn. & Cress. 624. 2 Cranch, 298. 9 Barn. & Cress. 
145. 9 Wend. 129. 4 Paige, 561. 7 Cowen, 681. 1 Peter's 
C.C. R. 85. Of course, as the corn had not been paid for, Big- 
gers could only recover as damages the difference between the 
actual price contracted for and its market value on the 10th of 
November, 1845, at or near Piedmont, in Harris county, when 
and where the corn should have been delivered. 

Let the judgment, therefore, of nonsuit be reversed, and the 
case reinstated. 


No. 20.—Litcuton & Barker, plaintiffs in error, vs. D. McDov- 
GALD, et al. defendants. 


{1.] One creditor cannot attack the lien of another, until it comes in conflict with 
his own rights. 

[2.] In acontest between attachmentsand ordinary suits, it is the judgment, and 
not the Zevy, which fixes the lien. And if the judgment, by ordinary process, 
be older than the attachment judgment, it takes precedence in the distribution 
of money arising from the sale of the defendant’s property. 


Motion to distribute money. In Muscogee Superivr Court. 


Decided by Judge ALexanper, May Term, 1848. 
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The facts are found in the decision of the Court. . 


Taomas & Downine, for plaintiff in error, cited 










Prince, 34, 426. Hotchkiss, 558, 3 Kelly, 173. 





Jones, Dennina & Jonzs, for defendant. 






By the Court—Lumrxin, J. delivering the opinion, 










Money was brought into Court, arising from the sale of Benja- 
min Herd’s property. There were various judgments against 
the defendant ; some by attachment, and cihers obtained by suit, 
in the ordinary way. Litchton & Barker, who were judgment 
creditors, by ordinary suit, moved to have the fund distributed ra- 
teably between them and the attachment judgements of the same 
date. But the presiding Judge refused to allow their motion, 
upon the ground that their judgment was not obtained before the 








attachment judgments. ; 

Litchton & Barker then applied to set aside the execution in 
favor of Daniel McDougald, founded upon attachment, and older ; : 
than theirs, upon various grounds set forth in the motion. But 3 
this application the Court refused to entertain, for the reason that 
the fi. fa. of McDougald was not before the Court, urging pay- 
ment. 

Litchton & Barker insisted, Jast/y, upon a pro rata division of 
the money in hand, after setting apart enough to satisfy McDou- 
gald. This the Court disallowed. To all which rulings, the said 
Litchton and Barker, by their counsel, excepted. 

[1.] We think it very clear, that His Honor, Judge Alexander, 
was right in denying to the plaintiffs in error, the privilege of as- 
sailing McDougald’s claim, before it interfered with their rights. 
It might be good against the defendant, if not third persons. And 
they had no right to attack it until it stood in their way. 

[2.] As to the first and third grounds in the bill of exceptions, 
they present really the same question. And it is this—whether 
a judgment obtained by ordinary process, is not entitled to share 
rateably with attachment judgments of the same date. We 
are of the opinion that this puint is conclusively settled by De- 
Dougald vs. Barnard & Co. 3 Kelly, 169. The Court there held 
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that, “in contests between attachments and ordinary suits, it is 
as it was from 1799, the judgment and not the levy, which fixes 
the lien.” p. 173. 

Judgment reversed. 


No. 21.—Geroree W. Cottey, plaintiff in error, vs. WiLL1AM 
Morean, defendant. 


[1.] A bond executed by a debtor, arrested by Ca.sa. to appear at Court, and 
take the benefit of the Act for the relief of Honest Debtors, though Jess than 
twice the amount of the arresting creditor’s debt, is a valid bond, and binding 
on the parties. 


[2.] Where the Sheriff arrested a defendant by virtue of a Ca.sa., and released 
him by taking bond for bis appearance at Court, to take the benefit of the 
Act for the relief of Honest Debtors, in an amount less than twice the amount 
of the creditor’s demand ; the bond being taken in good faith by the sheriff: 
Held, that he was not guilty of a voluntary escape, but of a negligent escape, 
and might retake the defendant in Ca. sa., and surrender him in Court, in 
discharge of his liability to an attachment fur contempt under tne Statute. 


Rule against the former Sheriff. Baker Superior Court, be- 
fore Judge Warren, May Term, 1848. 


A Capias ad satisfaciendum, sued out in the Court below, at 
the instance of the defendant in error, against one William Brock- 
ett, for the sum of one hundred and seventy-five dollars, besides 
interest and costs, was placed in the hands of the plaintiff in er- 
ror as sheriff, to be by him executed and returned, as such sher- 
iff. The ca. sa, was issued on the 22d day of December, 1847, 
and by the return of the plaintiff in error, appears to have been 
executed by him on the 4th day of January, 1848. 

It further appears, that on the same day of the arrest, the de- 
fendant in ca. sa. Brockett, gave pond to the sheriff, Colley, of 
which the following is a copy : 
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GeroreiA, Baker County— 

“Know allmen by these presents, that we, William Brockett 
and John Montgomery, of the above county, do acknowledge our 
selves firmly bound unto William Morgan, in the just and full 
sum of three hundred dollars, to the true payment of which, we 
bind ourselves, our heirs, executors and administrators, firmly and 
‘ severally, sealed with our seals and dated, this January 4th, 1848. 

“The condition of the above bond or obligation is such, that 
whereas the above bound William Brockett, has been arrested 
by G. W. Colley, sheriff of said county, with a ca. sa. issued from 
the Superior Court of Baker county. Now, shoud the said Wil- 
liam Brockett, personally appear at the next Superior Court of 
said county, and comply with the law to take the benefit of the 
Act for the relief of honest debtors, and abide by such proceed- 
ings as the Court may order against him in the above case, then 
this obligation to be void, else remain in full force and effect.” 

W. Brockett. (tL. s.) 
Joun MontGomery, (L. 8s.) 

At the May term of the Court below, 1848, the defendant in 
error, being the plaintiff in ca. sa. moved a rule nisi against the 
plaintiff in error, as sheriff, reciting that he had arrested said de- 
fendant inca. sa. under and by virtue thereof, and that said Brock- 
ett, had been permitted to escape and go at large, by the said 
sheriff, and requiring him to show cause why he should not be 
held and made liable for the amount due upon said ca. sa. and 
why he should not pay over the same to said plaintiff in ca. sa. or 
his attorney, for said escape, §c. Counsel for sheriff moved to 
discharge this rule, on the ground that he was not liable to be 
proceeded against in this summary way, which was overruled by 
the Court; to which sheriff excepted. In answer to the above 
rule nisi, the plaintiff in error showed, that he had arrested said 
Brockett, and took from him the bond herein before copied ; and 
further, that the said Brockett had surrendered himself up in op- 
en Court, in obedience to the condition of said bond, and was 
then in Court, ready on his motion, to take the benefit of the in- 
solvent laws, having filed his schedule in terms of the law, or to 
remain in custody until he should so do; or to give, instanter, a 
good and valid bond conditioned therefor. And further, that 
said bond hereinbefore copied, was taken and received by said 
sheriff in good faith, when said Brockett was arrested; and that 
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said Bavckete was rouky permitted to go at large, upon iis execu- 
tion and delivery of said bond with the security thereto subscrib- 
ed, unto the respond ent, and the plaintiff in error therefore pray- 
ed, that the said rule against him might be discharged. 

After argument of counsel, the Court below ruled the said 
showing insufficient, and ordered, that the said rule xisi_ should 
be made absolute, and ordered an attachment to issue against 
lim as for contempt, to be discharged upon his payment of the 
amount of principal, interest and cost, due upow said ca. sa. 

To which decision of the Court below, the counsel for the sher- 
iff excepted upon the following grounds : 

Ist. Because, by the sheriff's shewing, it appeared to the Court, 
that he had discharged his duty as sheriff, and was guilty of no 
contempt of Court in the premises. 

2c. Because, by the action of respondent as sheriff, he had by 
virtue of said ca. sz. produced the body of the defendant Brock- 
e:t in Court, in compliance w ith the Statute. 

3d. Because, by the action of the sheriff as disclosed by said 
rule visi, 10 injury bad been done to the plaintiff inca. sa. but 
that he was in the same condition as if a legal bond had been ta- 
ken, and that the spirit and intentica of the law had been com- 
plied with. 

4th. Because, by said auswer to said rule v/s’, said sheriff had 
acted in good faith, aud was therefore guilty of no contempt, and 
was not, therefore, liable to be proceeded*against in such summa- 
ry way. 

5th. Because there was no evidence before the Court contra- 
dicting the sheriff's answer, or that the plaintiff, or his attorney, 

his agent, or any other person for him, had furnished to the 
sheriff such a bond, or any instructions thereunto, as would be 
satisfactory to Lim under the law, aud the sheriff being no judi- 
: could uot determine as to the validity of said bond, 


but could not be judged by lis judgment, and this bond he be- 


lieved in good faith, was sufficient. 

6th. Because all the facts presented in said rule and answer, 
were matters properly belonging to the jury, and could only be 
passed upon and d termined by the verdict of a jury, whether 


cial officer, 


the sheriff was liable or not, and therefore plaintiff could not pro- 
ceed against said sheriff in this summary way, but only on his 
bond as sheriff, or in an action at law for an escape. 
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7th. Because, by and in said answer, the sheriff expressly claim- 
ed a trial by jury, which was denied him by the Court, and to 
which he was entitled under the Constitution. 

Upon which exceptions, the errors complained of are assign- 
ed in this Court. 


Lyon & Cxark and Srrozier, for plaintiff in error. 


1st. The Court erred in deciding that the escape was such a 
contempt as was punishable by attachment, because the Common 
Law and the British Statute of force, do not give such right; and 
it has not been granted by the Act of 1791. 4 Black. Com. 231 
1 Rich. 2d. 1377. Schley’s Dig. 129. 1 Anne 1701. Schley’s 
Dig. 300. 5 Anne, 1706. Schley’s Dig. 333. Statute of 1799, 
Prince, 431, sec. 10. Craig vs. Maltbie,1 Kelly, 547. / 

2d. The Court erred in striking out the answer of the sheriff, 
for the following reasons, to-wit : 

First, Because thereby, the Court considered him liable to at- 
tachment, notwithstanding he had taken a bond which was evi- 
dence that it was negligent, and not voluntary escape. Allen on 
Sheriffs, 237. Craig vs. Maltbie, 1 Kelly, 548. 8 Wheeler’s Com- 
mon Luw, 63, (case cited.) Monginvs. Cheney, 1 Hill’s 8S. O. R. 
145. 1 Tomlin’s Law Dictionary, 120. Act of Dec. 19th, 1823. 
Prince, 291. 1 Barker’s Sheriff, 177. Allen on Sheriffs, 236. 
Sewell on Sheriffs, 419. 

Second, Because he thereby refused to permit the Sheriff to 
surrender the defendant’s body, or to make a sufficient bond, as 
the Sheriff should have been allowed to have purged himself of 
the contempt in such manner. <A/len on Sheriffs, 211, 221, 239, 
240. 19 Eng. Com. Law, 183. 28 do. 376. Wheeler's Com. 
Law, 63. Refer to State vs. Tipton, 1 Beckford Ind. R. 167. 
Plank vs. Anderson, 5T,17. Bonafous vs. Walker, 2T, 55. Sewell 
on Sheriffs, 418. 1 Swift, 543. 3 Black. Com.416. 

3d. Because the facts which the Sheriff’s answer exhibits, show 
that the plaintiff had sustained no injury by this negligent escape. 
Prince. 

4th. Because the facts of the answer show that he acted in 
good faith, which he thereby, then and there, proposed to prove, 
and having substantiated them, would not have been liable to at- 
tachment for contempt. Craig vs. Maltbie, 1 Kelly, 549. 8 

' Wheeler, 63. 1 Tomlin’s Law Dic. 120. Sewell, 419. 
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5th. Because he thereby decided the sheriff to be the judge of 
the bond, when he is not a judicial but a ministerial officer, and 





the pleintiff had not given him a bond or instructions, and never- 
theless to be liable to aa attachment for contempt. Act of Dec. 
19, 1823. Prince, 291. 

6th. Because, in striking out said answer, the facts therein set 
forth, were prevented being determined by a jury, on a traverse 
ofthe rule. Act of 1840. Hotchkiss, 527. 

7th. Because, by striking out said answer, Colley was thereby 
virtually deprived of the right of trial, by jury, upon the facts. 
Constitution of U. S. and State of Georgia. Craig vs. Malibie, 1 
Kelly, 546. 


H. J. Devon, for defendant in error. 


1st. When a defendant is arrested by ca. sa. is it not the duty 
of the officer to keep him in close confinement until discharged 
by the judgment of a Court of competent jurisdiction, or by au- 
thority of law? 2 Jacol’s Law D.394. 2 Tidd, top page, 1024. 

2d. When a defendant is arrested by ca. sa.and the officer per- 
mits him to go at large, knowingly, and of his own consent and 
authority, is he not guilty of a voluntary escape? 2 Jacob, 419. 
1 Tidd, 232. Allen on Shffs. 228, 236, 238. 

3d. When a defendant is arrested by ca. sa. and the officer lets 
him go free voluntarily, by taking a bond in a sum less than twice 
the amount, (when the Statute says he shall take a bond in twice 
the amount of the debt,) is the officer thereby authorised to let 
the defendant go at large, or is the bond good as a statutory 
bond, or is the officer not guilty of an escape? Prince, 291. 1 
Kelly, 582. 

4th. If au officer arrests a defendant in a ca. sa. and after such 
arrest he takes a bond of the defendant in the sum of $50 less 
than twice the amount of the debt, (when the Statute says it shall 
be in twice the amount of the debt,) and then lets him (the de- 
fendent) go free, will it release the officer from liability? and if 
so, can he not take bond for less than twice the amount of the 
debt ? (except a mere fraction.) And can he not, by the same 


power, increase the bond to ten or more times the amount of the 
debt? And would not this power give to the officer the author- 
ity to reduce or increase the bond as he pleases, without refer- _ 
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ence to the Statute, and thus destroy the plaintiff’s rights, or op- 
press the defendant?) Prince, 291. 1 Kelly, 582. 

5th. After an officer arrests a defendant in ca. sa. is it not 
Sunctus officio? And if the officer permits a voluntary escape of 
the defendant, can he again arrest the defendant, or will the de- 
fendant, by surrending himself up again, release the officer from 
liability for anescape? 2 Jacob, 419. 1 Tidd, 232. Allen, 228, 
236, 238. 

6th. When an officer is guilty of a voluntary escape under a 
ca. sa. is there any act of the defendant that can release him 
from liability? Allen on Shffs. 238. : 

7th. Is a trial by jury absolutely indispensable in obtaining a 
judgment in a Court of competent jurisdiction? 1 Kelly, 457, 
548. 

8th. Cannot, or does not a party waive and dispense with 
his right of trial by jury, by confessing the facts and charges al- 
leged against him? 1 Kelly, 547, 548. 

9th, Is a judgment void that is not obtained against a party by 
a trial by jury. 

10th. Is not the officer guilty of a contempt in disobeying 
the process of a Court of competent jurisdiction, according to 
law? That is to say, is he not guilty of a contempt in not ar- 
resting a defendant in ca. sa.as directed by it? And is he not 
guilty of acontempt, after arresting a defendant in ca. sa. by per- 
mitting him to go at large voluntarily, when the writ directs him 
to keep the defendant in close custody. 2 Jacob, 51. Allen om 
Sheriffs, 236. 

11th. Is not an officer, by permitting a voluntary escape of a 
defendant in ca sa, guilty of a contempt. Does he not disobey 
the process of the Court, in letting him go free? And is he not 
liable by attachment for the same? 1 Kelly, 547. 1 Tidd, 232. 

12th. Will ignorance of the law, or faith without works, when 
it is contrary to law, excuse an officer in disobeying a process of 
the Court, or from acontempt, orin permitting a voluntary escape? 


By the Court—Warner, J. delivering the opinion. 
By the Judiciary Act of 1799, it is declared, “the sheriff shall 


be liable, either to an action on the case, or an attachment for 
contempt of Court, at the option of the party, whenever it shall 
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appear that he hath izjured such party, either by false returns, or 
by neglecting to arrest the defendant, or to levy on his property, or 
to pay over to the plaintiff or his attorney, the amount of any 
sales which shall be made under, or by virtue of any execution, 
or any moneys collected by virtue thereof.” Prince, 431. An 
attachment for contempt was made against the sheriff, in the 
Court below, for neglecting to arrest a defendant in execution, al- 
leging that the plaintiff in ca. sa. had been cnjured by the default 
of the sheriff. By the return of the sheriff, it appears he arrest- 
ed the defendant in the ca. sa. and took bond with security, for 
his appearance to take the benefit of the honest debtor’s Act of 
1823. That Act provides, that when a defendant in ca. sa. shall be 
arrested, and is desirous to take the benefit of the Act, he shall ten- 
der to the sheriff a-bond, payable to the party at whose instance 
the arrest is made, in twice the amount of the debt, conditioned 
for his appearance at the next term of the Court, in which said 
ca, sa. was obtained, then and there to stand to and abide by such 
proceedings as may be had by the Court, in relation to his taking 
the benefit of the Act, and in case of failure to appear, judgment 
shall be entered up instanter, upon said bond, against the princi- 
pal and his securities, to be discharged wpon the payment of the 
debt and costs. The Actfurther provides, that upon the debtor 
tendering such bond, it shall be the duty of the sheriff to release 
him from custody, any law, usage or custom to the contrary, not- 
withstanding. Prince, 291-2. The sheriff released the debtor 
from custody, upon his tendering a bond, in good faith, but it is ob- 
jected, that the bond is roid, as not being in twice the amount of 
the debt, and therefore, is no security to the plaintiff in the ca. sa. 

[1.] The Act does not declare, that if the bond shall be taken 
in any other manner than is therein prescribed, it shall be void ; 
and in our judgment, it is not void, but good, and binding on the 
parties. It does not lie in the mouths of the obligors to object to 
the bond, because it is Jess onerous than the Statute requires. 
Burroughs vs. Louder, et al. 8 Mass. Rep. 380. 

The plaintiff in ca. sa. was entitled to have entered up judgment 
on it, for the amount of his demand, if the principal debtor had 
not appeared at the Court. Although the bond is not in double 
the amount of the plaintiff’s demand in the ca. sa. yet it is for an 
amount sufficient to cover his demand. The plaintiff, therefore, 
in the language of the Act of 1799, was not injured by the act of 
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the sheriff in taking the bond for a Jess amount than was required 
by the Act of 1823. But the return of the sheriff further shows, 
tha the had the body of the defendant in ca. sa. at the Court, ready 
to surrender him, and urged that as a reason why he ought not 
to be attached for contempt. 

[2.] According to the return of the sheriff he was not guilty of 
a voluntary escape, but a negligent escape, and had the right to 
re-take the defendant, and surrender his body in Court, as it 
appears from the record he offered to do. In order to subject 
the sheriff to an attachment for contempt uuder the Statute, it 
must appear that he has :njured the plaintiff in ca. sa. by neglect- 
ing to arrest the defendant. The sheriff’s return is admitted to 
be true, in which he states he did arrest him, and took the bond 
in good fai‘h, and that bond in our judgment is good, and bind- 
ing on the parties to it, and in default of the appearance of the 
principal debtor, judgment could have been entered thereon 
against him and his securities. But the sheriff farther shows, he 
had the defendant 7 Court, ready tocomply with its order. How, 
then, has the plaintiffin ca. sa. been injured? If the sheriff had 
been guilty of a roluntary escape, then he ‘would have had no 
right to have re-taken the defendant, and surrendered his body 
in Court; but he was not guilty of a voluntary escape, and there- 
fore had the right to re-take him, and have him in Court, to an- 
swer whatever demands the plaintiff in ca. sa. might have against 
him. His body was /egally there, either to take the benefit of the 
Act for the relief of honest debtors, or be imprisoned until he was 
discharged by due course of law. 

Let the judgment of the Court below be reversed. 





No. 22.—NeE tson Tit, e¢ a/. Justices of the Inferior Court of 
Baker county, plaintiffs in error, vs. B. M. Grirrtin, adminis- 
trator, &c. defendant. 


[1.] An Act of the Legislature which authorizes the issuing of execution to col- 
lect money belonging to the public in the hands of a collector, receiver, or 


VOL. V. 24 
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depository, or any other legally appointed monetary agent, without the inter- 
vention of a jury, is not in violation of the constitutional right of trial by 
jury. 

(2.] A Court of special or limited jurisdiction, in its proceeding, must show the 
jurisdiction, both as to the person aud subject matter. 

[3.] The Act of 1796, which authorizes the Inferior Court to issue execution 
without the intervention of a jury, for money belonging to the county, collec- 
ted for county purposes, held to be unconstitutional, because violative of the 
right of trial by jury, except as to collectors, receivers, or other legally ap- 
pointed public monetary agents. 


In Equity, in Baker Superior Court, before Judge Warren, 
May Te-m, 1848. 


The facts are set forth in the opinion delivered by the Court. 


R.K. & J. B. Hines, and Lyon & Crank, for plaintiffs in error. 


Srrozier & Jones, for defendant. 
By the Court—Nissxt, J. delivering the opinion. 


It appears from the record in this case, that one John Sikes, 
was in his life time, indebted to the Justices of the Inferior Court 
for the county of Baker, by note, in the sum of eight hundred 
dollars, given for money in his hands, belonging to the said coun- 
ty. At the time of his becoming a debtor to the county, he was 
himself a member of the Inferior Court. In what character he ac- 
quired the funds of the county does not appear. He died, and 
Benjamin M. Griffin became administrator de bonis non upon his 
estate. The Inferior Court filed a rule xis against him, calling 
upou him to show cause at the next term, why execution should 
not issue against him in his representative character, for the mon- 
ey due on the note of his intestate. The rule was served, and 
at the return term, he having failed to show cause, was made ab- 
solute, and upon that order execution issued against him. He 
then filed his bill against the Inferior Court, charging divers 
things, and among others, that the Act of the Legislature under 
which the rule was made absolute, and the execution issued, was 
void for unconstitutionality, in as much as it authorized a judg- 
ment without the intervention of a jury, and the estate which he 
represented was defeated in the right of trial by jury, and far- 
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ther, if it was constitutional, it did not apply to the case made 
against his intestate, in the rule. The bill prayed an injunction 
of the execution, and that the rule absolute and execution be an- 
nulled, and set aside. Upon the hearing, the circuit Judge deci- 
ded that the law under which the judgment of the Inferior Court 
onthe rule was rendered, did not apply to the case, and if it did, 
it was unconstitutional. These decisions are complained of as er- 
roneous. We think that the law does apply to the case, and here- 
in differ with the Court below, and that it is unconstitutional in 
its application to this case. 

The Act under which this proceeding was instituted was pass- 
ed in 1796. By the second section, the Inferior Courts of the 
counties are authorized or required to inquire into the conduct 
of jailors, and the state of jails, and to remove jailors. It enacts, 
further, “that the said Courts shall have full power and authority 
to call upon all persons, their heirs, executors, or administrators, 
in their respective counties, who have had or may have coun- 
ty monies in their hands, collected for the express purpose of 
building court houses and jails, or for any other county purposes 
whatever, and in case of neglect, or refusal to pay the same, 
the said Court shall, and are hereby required to cause executions 
to be issued for the full amount, appearing to be due, inthe same 
manner as the treasurer is authorized by law to issue executions 
against defaulting collectors of taxes in the different counties, 
and such monies may be applied by such Court to the uses and 
purposes of building or repairing court housesand jails.” Prince, 
169, 170. 

It was argued before us and held by the Court below, that this 
Statute does not apply to the case, because it authorizes the issu- 
ing of execution for money on/y, which has been collected for the 
express purpose of building court houses and jails. The money 
does not appear to have been collected by the county for that ex- 
press purpose, and therefore, say the counsel, it is not applicable 
to the case. This would be the true construction, if it were not 
for the words in the Act, “or for any other county purpose what- 
ever.” These words, without doubt make the Statute applicable 
to cases where any persons have had, or may have money in 
their hands, collected by the county for any county purpose 
whatever. We think, in its terms, the Act is applicable to the 
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case. The more serious question is, whether the Act be consti- 


tutional. 

[1.] There are two views of it. In its application to every du- 
ly appoiuted collecting, or disbursing agent of the Court, or toa 
duly appointed custodier of the public funds, we believe it is 
constitutional. But if it be applied to ali citizens who may by 
contracts become debtors to the Inferior Court, in that view of 
it, we think it unconstitutional. 

The objection, however, to its constitutionality, was extended 
to both views of this Statute. Upon the assumption that Sikes 
was an officer of the Court, appointed to receive and keep or 
disburse the county funds, it is still contended, that as applicable 
to him, the Act is violative of the State Constitution, because it 
deprives him of the right of trial by jury. 

The 5th sec. of the 4th article of the Constitution of Georgia, is 
in the following words; “ Freedom of the press and trial by jury, 
as heretofore used in this State, shall remain inviolate, and no ex 
post facto law shall be passed.” Prince, 912. 

The right of trial by jury, in suits at Common Law, where the 
value in controversy exceeds twenty dollars, is declared to be 
preserved in the 7th of the amendments of the Federal Constitu- 
tion, adopted in 1789. 

And these both are but the affirmance of a right which belon- 
ged to the people of England and of this country, under the 
Great Charter, The right of trial by jury would have been as 
perfect in the States of this Union, which were British colonies, 
without a constitutional declaration of that right, as it is now 
with it. Yet it may be added, not so secure. 

The right came with the colonists. It was derived from Mag- 
na Charta. It was their birth right. They brought with them the 
Common Law, so fav as it was applicable to their condition. They 
also brought with them those principles of civil liberty; those 
personal rights, which originated with Magna Charta, were dor- 
mant, or suppressed for long intervals in England, were revived 
by Statute, re-asserted by the people in the petition of rights, and 
confirmed by the revolution of 1688, and the dill of rights and act of 
settlement. In the year 1770, the Provincial Assembly asserted 
their right to the privileges of the Common Law, and more especi- 
ally’to the “ great and inestimable privilege of being tried by their 
peers of the vicinage, according to the cause of the Common Law.” 
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This was done by sclemn resolution of the Assembly, and was de- 
claratory of rights which then, and prior to that time, belonged 
to the Golony. When the State became independent of the 
British Crown, this right of being tried by their peers, appertain- 
ed to the people, It was one of the great bases of the new civil 
polity. Without a declaration to that effect, it must have been 
considered inherent in that system of Government, which the 
State adopted. But in ’84, our own Legislature adopted the 
Common Law of England, and such of the Statute Laws of Eng- 
land as were usually of force in the province of Georgia, except so 
far as they were contrary to the constitution and laws and form 
of Government then established. By this Act, if there were no 
other recognition of it, the right of trial by jury was asserted, as 
guaranteed by Magna Charta. Nor was it alone the right of 
trial by jury in criminal cases, but also in civil cases; for that 
Charter provides for both. The Constitution of the United States 
affirmed the right in criminal cases originally, and by an amend- 
ment, in civil cases in 1789. Our Constitutions of 1777, of 1789, 
of 1798, adopt and affirm the right. The last, in the lan- 
guage before quoted, which is now the organic law of the 
State. What was the right as declared by Magna Charta? It 
protected every individual of the nation, in the enjoyment of his 
life, liberty, and property, unless declared to be forfeited by the 
judgment of his peers, or the law of the land, “nisi per legale judi- 
cium parium suorum vel per legem terre.’ The right, then, of the 





people ofthis province was, that their lives, liberty, and property 
should not be forfeited, but by the judgment of their peers, that 
is, by atrialby jury. This same right of trial by jury, as here- 
tofore used in this State, is declared by the Constitution of 1798 
tobe inviolate. This brief history of the right of trial by jury, I hope 
will not be considered foreign to the case before me. The peo- 
ple of this State, then, are entitled to the trial by jury, as it was 
used in the State prior to the Constitution of’98. 

According to that right as heretofore used, the plaintiffs in er- 
ror contend, that this debtor was not entitled to a jury to try the 
question of his indebtedness. They say, that asthe trial by jury 
was used in this State, the Inferior Court could issue execution 
against him, without a judgment of his peers—in short, that the 
Act of 1796 does not conflict with the Constitution. Our judg- 
ment is, thatupon the assumption that Sikes wasa public agent, 
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duly appointed to collect, receive, and keep the county funds, he 
was liable to execution, without the judgment of his peers, and 
that the Act is constitutional, as applicable to him in that character. 
We mean to say, that this great right of trial by jury, as used in 
this State, prior to 1798, was subject to an exception in just such 
a case, that the use of the trial by jury allowed of asummary pro- 
cess to collect the money of the public, and did not require the 
intervention of a jury to try the question of indebtedness, or de- 
falcation, or whatever else it may be called. 

To sustain this view of the subject, it is necessary that the mon- 
ey to be collected by the execution be a public fund, a part of the 
revenue of the State, raised by taxation or otherwise. It ap- 
pears from the record, that the money in this case was money of 
the county of Baker, for the ruje nisi asserts that fact. If it was 
money of the county of Baker, it wasa public fund. That coun- 
ty has no right to raise money, apart from the sovereign authority 
of the State. The Inferior Court are by law, the agents of the State, 
to supervise certain interests of the whole people, within the lim- 
its of their respective counties, Such as the construction and pre- 
servation of court houses, jailsaud bridges; the maintenance of 
the poor, &c. By this Act they are required to erect, and 
keep in repair, court houses and jails. Thisis done at the charge 
of the counties respectively, that is to say, the State, by law, au- 
thorizes the raising, by taxation, a fund necessary for these pur- 
poses. The Inferior Courts are public agents, duly authorized 
by law, to superintend the raisiug, keeping, and disbursing of 
these funds. They do not pass intothe State treasury. Butthey 
are raised by law, collected by the State’s agents, the tax collec- 
tors of the counties, and appropriated for the common benefit of 
allthe people. The general administration of the law requires 
court houses and jails in all the counties. For convenience, the 
charge devolves upon each county, and each thus contributing, 
and the Inferior Courts of each, thus acting as agents, the inter- 
est of the whole people is subserved. A fund, then, in the hands 
of the Inferior Courts, or of their agents, is a public fund, notwith- 
standing it be raised for county purposes. The sovereign author- 
ity being in fact owner of a fund, it may collect it out of a default- 
ing agent by summary process, without the intervention of a jury. 
Upon this principle it is, that tax collectors are made amenable. 
Upon it appearing at the treasury office that a tax collector is in 
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default, the treasurer is directed to issue execution forthwith 
against him for the amount. So also, the Inferior Court is au- 
thorized to issue execution against a defaulting collector for the 
county tax, or against a county treasurer. Prince, 850, 863. 
Hotchkiss, 856. So also, the Federal Government may summarily 
enforce the collection of its revenues, out of defaulting receivers, 
or other duly appointed agents. Upon like principles the State 
may collect taxes immediately, out of the defaulting citizen; for 
that purpose the tax collector is authorized to issue execution. 
These powers of the government are founded in an imperious 
necessity. They are necessary to the preservation of the gov- 
ernment,to the administration of the law, indeed, to a mainte- 
nance of all the rights of the people. If the government were 
forced to submit the case of every defaulting tax payer, and tax 
gatherer, and financial agent toa jury, with the delays and un- 
certainties attending a judicial investigation, it could not com- 
mand its revenue, it could not be administered. The Federalist 
in paper No. 83, thus speaks of this subject, “ as to the mode of 
collecting taxes in this State, (Virginia,) under our own Consti- 
tution, the trial by jury is in most cases out of use. The taxes 
are usually levied bythe more summary proceeding of distress, 
and sale, as in cases of rent. And it is acknowledged on all 
hands, that this is essential to the efficacy of the revenue laws. 
The dilatary course of a trial at law to recover taxes imposed on 
individuals, would neither suit the exigencies of the public, nor 
promote the convenience of the citizens.” 

The liability of the citizen, whethera tax payer or tax collec- 
tor, or other financial agent, thus summarily to be enforced with- 
out the intervention of a jury, has constituted one exception to 
his right to trial by jury, I have no doubt in Georgia—in all the 
States in the Union, and in England. It has not been according 
to the use of the trial by jury in this State, to allow him a jury in 
such cases. The Constitution makes inviolate the trial by jury, 
as heretofore used. This law does not violate it, because as used, 
the trial by jury admits of this exception. There are many oth- 
ers; which I need not refer to. From the earliest times, the trial 
by jury has descended to us, through usage in England—in our 
Provincial state, and after the organization of our State 
Government, subject to this limitation. Our own Statute book 
shows that such has been our usage. The very act under consid- 
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eration is anterior to the constitution of ’98. Not that I mean 
to say, that the act of the Legislature can make an exception to 
the general right, for that would be to submit the right and the 
Constitution to the discretion of the Legislature. The great 
Magna Charta privilegeis, that no man shall be divested of his 
property, but by the judgment of his peers, or the law of the land. 
He must be divested according to the course of the Common Law, 
and not according to the Statute, to make it a legal disfranchise- 
ment. So our usage must be according to the course of the 
Common Law. See 2 Ins.50. 19 Wend. 659. 4 Hill N. Y. 
R. 145, 146, 147. Hoke vs. Henderson, 4 Der. N. C. R. 15. Par- 
sons vs. Bedford, 3 Peters’ R. 446. Story’s Comm. on the Consti- 
tution, 3 vol. 661. : 

But I refer to our statutes simply as evidence of the usage. 
The remarks of Mr. Justice Nott upon this subject, are worth 
transcribing here. After enumerating a number of exceptions 
to the right of trial by jury, he proceeds, “ and last, though not 
less satisfactorily established, distress for taxes. All these, and 
many others that might be mentioned, are carried on by the well 
known and established principles of Common Law, or lez terra, 
without the aid of a jury. This method of collecting taxes is as 
well established by custom and usage as any principle of the 
Common Law. A similar practice prevailed in all the colonies 
from the first dawn of their existence; it has been continued by all 
the States since their independence, and had existed in England 
from time immemorial. Indeed, itis necessary tothe existence ofev- 
ery government,and is based uponthe principle ofselfpreservation.” 
And again he says, “I think, therefore, that any legal process, 
which was originally founded in necessity, has been consecrated 
by time, and approved and acquiesced in by universal consent. 
must be an exception to the right of trial by jury, and is embrac- 
ed in the alternative, the laws of the land.” 2 MeCord’s R. 59, 
60. Also 1 Bay R.90. 2 Brock. C. C. R. 447. The case in 
McCord, was that of a defaulting citizen—a tax-payer. The prin- 
ciples applicable to such a case, it is hardly necessary‘to say, ap- 
py with equal, if not greater force, to a collector or receiver of 
the public money. Ifthe government may, without a jury, com- 
pel a citizen to pay his taxes, a fortior:, it may compel its own 
officers to refund, when in default. 

If the former is an exception to the right of trial by jury, the lat- 
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conment ha alte: In these cases, the persons authorised to issue ex- 
ecutions as the treasurer of the State, and the Inferior Courts, 
act ministerially ; they have no judicial functions in this regard. 
The inferior Courts have judicial powers, but I apprehend this 
is not one. They act as mere agents of the State. They are 
instructed by the act to issue execution for the amount which ap- 
pears to be due. There is no issue to try—there is no judgment 
to be pronounced. As auditors, it is their business to ascertain 
the amount due, and then to issue execution. So, the State treas- 
urer is the mere agent of the State. His business is to state the 
collector’s account, and if he is in arrear, to issue execution. 
That these proceedings are not judicial, see Ch. J. Murshall, in 
ex parte Randolph, 2. Brockenborough C. C. R. 447, Whether 
viewed in the light of judicial or ministerial acts, however, I “im- 
agine is not material. If judicial, they are still exceptions. 
Magistrates’ Courts, and others, may give judgment without a ju- 
ry, in certain cases, which have been exceptions to the right of 
trial by jury. 2 Blackf.5. Ibid, 8. 1 Marsh, 290. 6J.J.Mar- 
shall, 27. 1 Marsh, 441. 1 Mass. 443. 2 Cow. 815. R. M. 
Charlton, 203. 

But we hold that so faras others than the legally appointed col- 
lectors, receivers, or depositories of public moneys are concerned, 
the Act of 1796, is unconstitutional. If the Inferior Court, lend 
the public money to a citizen, or if he, in his private, unofficial 
character, becomes the debtor of the Inferior Court in any other 
way, then the whole character of the transaction is changed, and 
he is entitled to his jury. It is matter of contract between him 
and the Court. He is not a debtor to the public, but to the Court. 
They are responsible to the State—he to them. The necessity 
upon which the exception is founded, does not. in that case ex- 
ist; the reasoning does not apply, and the usage does not sus- 
tain it. The act, in its terms, applies to all persons who have had, 
or may have the money of the county in their hands; it is con- 
stitutionally valid in its application to but one class of persons. 
The proceeding must show that the person sought to be enforced 
belongs to that class; it must show that he is a legally appointed 
agent of the Court, and through it, of the public. It charges 
him, simply, as having money in his hands, of the county; it does 
not show in what character he holds it. 

[2.] A Court holding aspecial or limited jurisdiction, must show 
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by the proceedings, the case within that jurisdiction. It can take 
no jurisdiction by intendment. It must show, not only, that it 
has jurisdiction over the subject matter, but the person. This 
act cannot be construed to extend to other persons than moneto- 
ry agents. See 2 Brockenborough C. C.R. 447. If that be the 
construction, the pleadings must conform. That they are irreg- 
ular unless they show the jurisdiction of the Court, see 2 Wils. 
382. 6 Mod.224. 9 Ibid,95. 9 Cranch R.173. Burrow, 2281. 
R. M. Charlton R. 203. 

[3.] Looking then at this case as a proceeding to collect a sum 
of money due by contract to the Inferior Court of Baker county, 
from the intestate of the complainant, in his private and unoffi- 
cial character, it is our judgment that the Acts of the Legislature 
of 1796, which in its terms authorizes it, is unconstitutional, be- 
cause it deprives him of the right of trial by jury. 

Let the judgment of the Court below be affirmed. 


No. 23.—Tue Fut River Steampoat Company, plaintiff in er- 
ror, vs. Netson P. Foster, defendant. 


fd.] An Act to be in derogation of common right, must be confined in its pro- 
visious to a particular individual, or set of men, separate and apart from the 
rest of the community. 

[2.] The Legislature being the sovereign power in the State, while acting 
within the pale of its constitutional competency, it is the province of the 
Courts to interpret its mandates, and their duty to obey them, however absurd 
aud unreasonable they may appear. 

[3.] Asa general rule, a defendant must have notice, actual or constructive; 
otherwise no valid judgment can be rendered against him. To this principle 
there ase severa. exceptions: 1st. The Legislature may dispense with notice. 
If the expressions used in the statute will admit of a doubt, it will not then 
be presumed that such a constraction was intended, the consequences of which 
are so unreasonable. But where the signification is plain, there is no power 
of this dispensation in the Courts. 2dly. Notice before judgment is not es- 
sential where the statute itself provides specific means of relief. / ing PRL 

[4.] If an act ofthe Legislature is in contravention of the Constitution, either 
State or federal, it is, ipso facto, void, and it is the duty of the Courts so to 
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declare it. But they will not pronounce a statute a nullity, exceptin a plain 
and palpable case. 

[5.] The laws of Georgia may be thus graduated with regard to their authority: 
1. The Constitution of the United States. 2. Treaties. 3. Laws of the Unit- : 
ed States, made in pursuance of the Constitution. 4. Constitution of the 
States. 5. The Statutes of the State. 6. Provincial acts that were in force 
an binding on the 14th day of May, 1776, so far as they are not contrary to 
the Constitution, laws, and form of government of the State. 7. The Common 
Law of England, and such of the Statute Laws as were usually in force before 
the Revolution, with the foregoing limitation. 

[6.] General observations on ¢rial by jury as guarantied to the people of this 
country, and assigning reasons why it is essential in criminal, and not in civil 











cases. 
[7.] The provision in the Constitution of Georgia, that ‘‘trialby jury, as here- 


tofore used, shall remain inviolate,” means, that it shall not be taken away, in 
cases where it existed when that instrument was adopted in 1798; and not 
that there must be a jury in all cases. 

[8.] Trial by jury isa privilege which may be waived. And when the defend- 
ant hasan opportunity to demand it, and omits to do so, he cannot complain 
that it is denied. 

[9.] An Act of the Legislature, authorising a judgment to be rendered without 
the intervention of a jury, is not, on that account, unconstitutional. 












[10.] Trial by jury may be clogged with onerous conditions, yet the act pre- 
scribing such terms will not be pronounced unconstitutional, unless it totally 
prostrates the right, or renders it wholly unavailing te the defendant, for his 








protection. 
[11.] The words of Magna Charta, that “‘no freeman shall be taken or impris- 
oned, or be disseised of his freehold, or liberties, or free customs, or be outlaw- 
ed, or exiled, or uny otherwise destroyed, or passed upon, or condemned, but 
by lawful judgment of his peers, or by the law of the land,” were intended 
to secure the individual from the arbitrary exercise of the powers of govern- 
ment, (such as arbitrary impeachments, arbitrary methods of prosecuting pre- 
tended offences, arbitrary punishments upon arbitrary convictions,) unre- 
strained by the established principles of private rights and distributive justice. 
[12.] The Acts ofthe Legislature of Georgia, of 1841 and 1845, giving a summa- 
ry remedy to all persons employed on steamboats and other water-craft, on 
the Chattahoochee, Altamaha, Ocmulgee and Flint Rivers, to recover their wa- 
ges, aud for wood and provision furnished, &c. are not repugnant to the Con- 
stitution of the United States, or of the State of Georgia. 



















Summary process against the Flint River Steamboat Company, 
decided by Judge Warren, in Decatur Superior Court, June 


Term, 1848. 







The facts are sufficiently incorporated in the opinion of the 






Court. 
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Sneep, Suttivan & Duptey, and Crawrorp, for plaintiff in 
error, submitted the following points and authorities: 


Ist. The Act giving the lien is in violation of the fifth article 
of the amendment of the Constitution of the United States, which 
declares that a man shall not be deprived of his property without 
due process of law. Amendments Constitution U. S. Art. 5. 6 
Mass. 309. 4 Dallas, 233. 4 Mass. 627. 1 Brock. 388. 3 
John. 475. 15 John. 537. Story on Constitution, 661. 

2d. The Act is in violation of seventh article of Amendments 
Constitution U.S. because it restricts the right of trial by jury. 
Amendments Constitution U.S. Art.7. 4 Wheaton, 243. 4 Har- 
ris § McHenry, 465. 2 Murphy, 44,45. 

3d. The Act also vivlates the Constitution of the State of Geor- 
gia, which secures the right of trial by jury. Constitution State 
of Georgia, art. 4, sect. 5, Cobb, 729. 


Piarr & Spicer, and J. Law, for defendant, submitted : 


The words “trial by jury, as heretofore used in this State, 
shall remain inviolate,” means trial by jury at Common Law. 

In the Constitution of the United States, the Common Law is 
expressed in words. 

In admiralty, trial by jury is not secured. 3 Story on Consti- 
tution, page 645. 

The Act of Congress of 1789, ch. 20, cotemporaneous with the 
amendment of the federal Constitution, and intends to carry out 
the clause of the Constitution united under the amendment, does 
not extend the right of trial by jury to admiralty and maratime 
jurisdiction. 3 story's Commentaries on the Constitution, 646. 
And therefore, in maratime jurisdiction, cannot be amended as of 
constitutional rig!it. 

In maratime. questions the local law of a State as to liens, will 
be enforced in admiralty. 3 Peters’ Digest, page 19, case 24. 
3 Peters’ Digest, page 23, ease 78. 

The Statute creating the lien upon steamboats and other wa- 
ter craft, navigating certain rivers, is in the nature of a mara- 
time statute, and will receive a far more liberal construction than 
statutes relating to Common Law rights and Common Law rem- 
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emedies. First, the Statute, see Pamphlet 1841, page 167. For 
its extension, see Pamphlet 1845, page 152. 

The Statute, however, secures all the rights of trial by jury, 
known to the judiciary of 1799, or any orall the amendments 
thereto, and therefore is constitutional. Emrick vs. Harris, 1 
Binney, 416. Kiddy vs. Moore, 2 Murphy, 41. Wilson vs. Si- 
monton, 2 Hawks, 482. Livingston vs. Mayor N. Y.8 Wendall, 
100. Craig vs. Maltbey, 1 Kelly, 546. Reid vs. Sullivan, 1 Kel- 
ly, 294. 

Courts will not so construct the Constitution as to make it an 
incumbrance to commerce, but they will sustain all laws not clear- 
ly unconstitutional. 1 Peters’ Digest, page 559, case 11. 





By the Court.—Lumpxin, J. delivering the opinion. 


The General Assembly of this State, on the 11th day of De- 
cember, 1841, passed an Act “to give to all persons employed in 
steamboats and other water-craft on the Chattahoochee, Altama- 
ha, and Ocmulgee rivers, a lien on said steamboats or water- 
craft, for his, her, or their wages, and for wood and provisions 
furnished, and to point out and facilitate the mode of the collec- 
tion ofthe same. (Pamphlet Laws of 1841, p. 167.) Sectiun 1 
declares “that from, and immediately after the passage of said 
act, al] persons employed either as captain, pilot, engineer, first 
or second mate, fireman, deck-hand, or in any other capacity 
whatever, on all steamboats and other water-craft engaged in the 
navigation of the Chattahoochee, Altamaha, and Ocmulgee rivers, 
for any debt, dues, wages, or demands, that he, she, or they may 
and shall have against the owner or owners of said steamboat or 
other water craft, for personal services, done, rendered, or per- 
formed on board the same, and for wood and provisions, an ex- 
clusive lien on said steamboat or other water-craft, against the 
owner or owners thereof, superior in dignity to, and of higher 
claim than all other incumbrances, no matter of what nature or 
sort the same may be, provided he, she, or they shall demand 
and present the collection of the same, as hereinafter to be pro- 
vided for, at any time within twelve months after the same shalt 
become due and payable.” 

Sec. 2. “ And be it further enacted, That whenever any cap- 
tain, pilot, engineer, first or second mate, fireman, deck-hand, or 
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any other person employed on any steamboat, or other water-craft, 
navigating or running on the Chattahoochee river, shal] have any 
claim or demand against the owner or owners of said steamboat or 
water-craft, for services rendered on board the same, shall be de- 
sirous of collecting the same upon the said debt becoming due, 
and refusal to pay the same upon demand made, he, she or they 
may, upon application to any Judge of the Superior Court, or 
Justice of the Inferior Court in any county in which said steam- 
boat or water-craft may then lie, upon the same arriving at the 
landing, put, or place of destination, to which the same has been 
freighted, make affidavit before him of the amount due him, her 
or them, done and performed on board said steamboat or other 
water craft, and specify the name thereof; whereupon the said 
Judge or Justice of the Inferior Court, shall grant an order to 
the clerks of their respective Courts, as the case may be, requir- 
ing said clerk to enter up judgment upon said affidavit, in favor 
of the applicant for the amount sworn to be due ; and it shall be 
the duty of said clerk to issue instanter an execution therefor, 
against the owner or owners of said steamboat or other water- 
craft, to be directed to the sheriff of said county, whose duty it 
shall be, forthwith, te levy said execution upon said steamboat or 
other water craft, and advertise and sell the same under the same 
rules and regulations as govern sheriff’s sales in other cases: 
Provided, the said demand shaJl exceed the sum of thirty dollars. 
And when said sum shall be for thirty dollars or under, then, and 
in that case, the application shall be made to one of the Justices of 
the Peace in the district in which said steamboat or other water- 
craft may then be, as aforesaid, the same being at the landing, port, 
or place, to which the same was last freighted, and the said Jus- 
tice of the Peace, upon filing of the said affidavit, shall issue exe- 
cution thereon, instanter, for the amount sworn to be due against 
said steamboat or other water-craft, and the owner or owners there- 
of, and deliver the same to any lawful constable of the district 
aforesaid, whose duty it shall be, forthwith, to levy said execution 
on said steamboat or other;water craft, and return the same to 
the sheriff of the county in which the same may be, whose duty 
it shall be to advertise and sell, as in other cases.” 

Sec. 3. “ And be it further enacted, That whenever any owner 
or other persons, having control of any steambeat or other water- 
craft, against which any proceedings may be had under the fore- 
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going provisions of this act, and may be desirous of contesting 
said claim or demand on the ground that the same, or some part 
thereof, is not due and owing, he, she, or they shall file his, her, 
or their affidavit, denying that the whole, or some part thereof, 
was due at the time the applicant files his affidavit, as provided 
for in the second section of this act; but when only a part is de- 
nied on oath, the amount admitted to be due shall be paid, before 
the officer levying said execution, shall deliver up the property 
levied on or hereinafter specified, and that after filing of the affi- 
davit as above required in this section, and giving bond and good 
security, residing in the county where such proceedings may be 
had, to the plaintiff in double the amount claimed, conditioned 
for the (payment of the) eventual condemnation, money and all 
costs incurred thereon ; and wheneversaid affidavit and bond shall 
be filed as aforesaid, the levying officershall deliver up the property 
levied on, and return the affidavit and bond to the next Court in 
said county to which said execution may have been returnable, up- 
on which an issue shall be made up and formed, and the truth 
of the same shall be tried by a jury of said county respectively, 
at the first term of said Court, unless good cause be shown for a 
continuance; but the same shall be continued only for one term 
by each party ; and from the verdict rendered in such case, either 
party shall have the power or privilege to enter an appeal.” 

Sec. 4. “ And be it further enacted, That all the provisions of 
this act shall apply to all stearmboats and water-craft navigating 
the Altamaha and Ocmulgee rivers, and that all persons who fur- 
nish wood and provision to said steamboats or other water-craft, 
shall have the same remedies as herein before provided.” Jd. p, 
8, 167, 168, 169. 

In 1845, the Legislature passed the following act to extend the 
provisions of the Act of 1841, and to include Flint river therein: 
“ Be it enacted, §c. That all the provisions of the above recited 
Act be, and the same are hereby extended to all persons employ- 
ed on steamboats and other water-craft on Flint river. And 
whereas it frequently happens that persons employed on said 
steamboats and other water-crafts on said Chattahoochee, Oc- 
mulgee, Altamaha, and Flint rivers, are negroes and free persong 
of color, be it therefore further enacted, that whenever any negro, 
being a slave or free person of color, shall be employed as pilot, 
engineer, first or second mate, fireman, deck-hand, or in any 
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other capacity whatever, on all steamboats and other water-crafts 
engaged in the navigation of said rivers, to wit, the Chattahoo- 
chee, Altamaha, Ocmulgee, and Flint rivers, that then, and in all 
such cases, the owner, master, agent, attorney in law, or attorney 
in fact, of said negro slave or free person of color, shall have the 
like remedies, for wages or demands which he, she, or they may 
or shall have against the owner or owners of said steamboats or 
other water-crafts, for the services of said negro slaves or free 
persons of color, as are given to all other persons, whose employ- 
ments are recited in said Act.” Pamphlet Laws 1845, p. 152. 
On the 9th of July, 1847, Nelson P. Foster applied to Wm. 8. 
Beall, junior, a Justice of the Inferior Court in and for the coun- 
ty of Decatur, for an order in terms of the Act of 1841, alleging 
on oath that the Flint River Steamboat Company was indebted 
to him $155 55, for his services as carpenter, rendered the said 
. Company before that time, in and about the steamboat Magnolia, 
the property of the said Company, and at their special instance 
and request, as would more fully appear by the bill of particu- 
lars annexed to his petition. A judgment was entered up in fa- 
vor of Foster, execution issued, and was levied on said boat. 
The Company, by their agent, James R. Butts, filed a counter 
affidavit, stating that the whole amount claimed was not due ; and 
gave bond and security, as required by the Statute. 

In the Court below, counsel for the Company insisted, among 
other things, that the Acts of 1841 and 1845 were repugnant both 
to the Constitution of the United States, and of the State of Geor- 
gia; and by agreement between the parties, this is the only point 
submitted for the consideration of this Court. 

[1.] It has been urged in the argument, that the Statutes under 
discussion are null and void, being against the plain and obvious 
principles of common right aud common reason. We do not 
perceive anything in these Acts in derogation of common right. 
Their provisions are not confined to any particular individual or 
set of men, by name, separate and apart from the rest of the com- 
munity. A// may entitle themselves to the benefit of the remedy 
which they prescribe, by being employed in the navigation of 
the water courses therein designated. No one is excluded from 
this privilege. There are many of our statutes, as that for in- 
stance, which authorizes money, or other valuable effects lost at 
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gaming, to be recovered back, which are confiued in their ope- 
ration, to a much smaller number of persons than those embrac- 
ed by the Acts in question, and which can be pursued only by 
persons who have that particular class of rights to enforce, yet 
which have never been esteemed as conferring exclusive privi- 


leges. 

[2.] Let us examine for a moment the other branch of the prop- 
osition, which affirms that Statutes passed against the plain and 
obvious principles of common reason, are absolutely invalid. 


Such, I am aware, was the language of the Court in Sfarn vs. 
McLaws & Wife, 1 Bay, 98. And in Morrison vs. Barksdale, 1 
Harper’s L. R. 102, the Court adopting the identical words of 
Judge Blackstone, (1 Com. 91,) lay it down as one of the received 
rules in the construction of Statutes, that “if absurd consequen- 
ces, or those manifestly against common reason, arise collaterally 
out of a Statute, it is void, pro tanto.” And this doctrine is to be 
found scattered through the authorities, from Lord Chief Justice 
Hobart’s day down to the present period. He held that an Act 
of Parliament made against natura] justice, or to make a man a 
judge in his own cause, was void in itself; for, says he, jura natura, 
sunt immutabilia, and they are leges legum. Hob.87. 

I cannot subscrsbe to this doctrine, especially in its application 
in this country, where the powers and province of each department 
of the government are so accurately defined. And adopting the 
language of Mr. Christian, “ with deference to these high author- 
ities, I should conceive that in no case whatever, can a Judge op- 
pose his own opinion aud authority to the clear will and declara- 
tion of the Legislature,” so long as it acts within the pale of its 
constitutional competency. The province of the Court is to in- 
terpret and obey the mandates of the supreme power of the State, 
however absurd and unreasonable they may appear. And such 
would seem to be the opinion of Judge Blackstone himself. For, 
on the same page which has just been cited, he maintains that the 
Legislature is in truth the sovereign power; that its authority is 
absolute, “ acknowledging no superior on earth.” 

This, however, is not an open question, under the agreement 
upon which this case is brought up. I shall proceed, therefore, 
to notice briefly, another point which has been mooted before us. 

[3.] It is contended that the defendant must have notice, actu- 
al or constructive ; otherwise no valid judgment could be render- 

VOL. V. 26 
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ed against him. We are not inclined to controvert this general 
rule. On the contrary, we believe it to be well established by 
the authorities. 4 Peters, 174. 6 Yerg. 522. 1 Howard, 444, 
5 Wend. 155. 2 Dev. Eq. R. 235. 3 J. J. Marsh, 105. This 
doctrine is somewhat quaintly though strikingly illustrated in The 
King against Chencellor, Masters, and Scholars of the University 
of Cambridge, 1 Strange, 557, where Fortescue, J. says, “ the 
objection for want of notice can never be got over. The laws of 
God and man both give the party an opportunity to make his de- 
fence, if he has any. I remember to have heard it observed by 
a very learned man upon such an occasion, that even God himself 
did not pass sentence upon Adam before he was called on to 
make his defence. Adam, where art thou? Hast thou not eaten 
of the tree whereof I commanded thee that thou shouldest not 
eat? And the same question was put also to Eve.” 

There are several suggestions to make, however, as it regards 
this principle. 1st. That it only obtains in the absence of positive 
law. The Legislature may unquestionably authorize a judgment 
to be rendered against a party without notice. If the expres- 
sions used jin the Statute will admit of a doubt, it will not then be 
presumed, that a construction dispensing with notice can be agree- 
able to the intention of the Legislature, the consequences of 
which are so unreasonable. But where the signification is mani- 
fest, there is no power of dispensation in the Courts. And such 
seems to have been the opinion of Chief Justice Marshall, in 
Mode vs. The Deputy Marshal of Virginia, 1 Brock, R. 334. 
“ Tt isa principle of natural justice,” he observes, “ which Courts 
are never at liberty to dispense with, unless under the mandate of 
positive law, that no personshall be condemned unheard, or with- 
out an opportunity of being heard.” 

Barton vs. Nelson, 3 Johns. 474, was a case precisely similar to 
the present. Neilson was an overseer of the highways in and for 
District No. 6, in Stillwater in the county of Saratoga, and ac- 
cording to the direction of the Act “to regulate highways,” 
passed 8th Apri!, 1801, ; Laws of N. Y.v. 1, p.588,) made a com- 
plaint in writing to the Justice, that Benton had neglected to 
work on the highways, écc. on the 16th October, 1806, according 
to the warning for that } urpose, given to him by Neilson ; upon 
which the magistrate,witl:out notice or trial, issued a warrant against 
Benton, to levy aud collect of him $1, the penalty given by the Act, 
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and 25 cents forthe warrant. Benton certioraried the proceeding, 
and his counsel argued before the Supreme Court, that his client 
was convicted without being heard, or even cited to show. cause 
why a warrant should not issue ; that this was contrary to every 
principle of reason and natural justice ; that it was indispensable 
that the party accused should be summoned to appear before he 
is condemned. (Citing 4 Black. Comm. 286. 1 Salk.181. 2 L. 
Raymond, 1405. Strange, 620. 8 T. R. 270. 7 Ib. 370. ' 3 
Burn’s Justice, 28.) That the Justice in this case was not a mere 
ministerial officer, but a Judge, and that the overseer should not 
only state his complaint in writing, but furnish the necessary evi- 
dence to support it. Thompson, J. delivered the opinion of the 
Court. He said: “ Had the magistrate any thing to try, or any 
discretion to exercise, I should think it indispensably requisite 
that the party should be notified. But I cannot discover, from 
the provisions in this section of the Act, that the magistrate has 
any discretion. Ifhe have none, notice would be superfluous, 
No authority is given to the magistrate to enter into an examin- 
ation with respect to the sufficiency of the excuse for neglecting 
to work. Whether this power has been discreetly vested in the 
overseer, it is not for the Court to say. The issuing of the war- 
rant is matter of course upon the complaint made, without any 
further investigation. No notice is therefore required, because it 
would be useless. The conviction must accordingly be affirmed.” 

By reference to the Act of 1841, it will be discovered that no 
discretion is given to the Judge of the Superior, or Justice of the 
Inferior Court, or Justice of the peace. But upon application 
being made in terms of the law, the order issues as matter of 
course, for an execution. And the excuse for this will be found 
in the second remark which we have to submit in regard to notice. 

Notice may be actually served, or constitutionally given, by al- 
lowing the party to pursue such means as the law regards as 
equivalent to personal service, beforehand, for the protection or 
defence of his rights. Notice beforehand, is not essentially neces- 
sary, where the Statute itself provides specific means of relief. 8 
Vermont, 373. Now, under the Act of 1841, there must be a de- 
mand and refusal to pay, upon the debt becoming due; and the 
execution, when issued and levied, must be advertised under the 
same rules and regulations as governed Sheriff’s sales in other 
cases; and then an opportunity is given to the defendant to con- 
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test the claim or demand of the real or pretended creditor, if he 
see fitto do so. He is not precluded by the proceeding, as in 
case of judgment upon notice. And this is analagous to other 
provisions of the law. No other notice is given of the foreclo- 
sure of mortgages on personal property, than the levy and adver- 
tisement of sale. And there, as here, provision is made under 
this constructive notice, to dispute the claim which is sought to 
be enforced. So much forthe matter of notice, which, like the 
point previously discussed and disposed of, is not, under the agree- 
ment, strictly before us. 

Has trial by jury, and the right thereto, as secured to this com- 
pany, and all other citizens, by the constitution of the United 
States, and of the State of Georgia, been violated by these Stat- 
utes? This question. is one of the deepest interest; and if the 
complaint against these acts be well founded, the plaintiff in er- 
ror is unquestionably entitled to the protection of this Court. 

I will not stop, at this late day, to inquire whether the Courts 
have the power, and if so, if it be not their duty to declare Acts of 
the Legislature, repugnant to the Constitution, void? These 
g ave questions once elicited much discussion. And Gibsor, J, 
(since promoted to the head of the Judiciary in Pennsylvania,) 
so late as 1825, in Laker and others vs. Raub and others, 12 S. & 
R. 345, so far from admitting that it was the right and duty of the 
Judiciary to pronounce Acts of the Assembly void, which were a 
manifest breach of the Constitution, treated it as a professional 
dogma, received rather as a matter of faith than of reason. 

Courts are organized and established to administer the laws of 
the Jand. In their decisions, they are bound to observe and pro- 
tect those paramount laws which they are sworn to support. 

[5.] The laws of Georgia may be thus graduated, with reference 
to their obligation or authority. Ist, The Constitution of the 
United States. 2d, Treaties entered into by the Federal Govern- 
ment before, or since, the adoption of the Constitution. 3d, Laws 
of the United States, made in pursuance of the Constitution. 4th, 
The Constitution of the State. Sth, The Statutes of the State. 
6th, Provincial Acts that were in force, and binding on the 14th 
day of May, 1776, so far as they are not contrary to the Constitu- 
tion, laws and form of government of the State. 7th, TheCom- 
mon Law of England, and such of thie Statute Laws as were usu- 
ally in force before the revolution, with the foregoing limitation. 
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It is the peculiar province of the Courts to ascertain and declare 
when any two of these several species of law conflict with each 
other; and then it follows, as a matter of course, that the /ess must 
yield to the greater. 

And on this point there is no dearth of precedents. 2 Dall.240. 
1 Tuck. Black. app. 5. 3 Dall.171. 12 Wheat.270. 6 Cranch, 
128. 1 Cranch, 137,173. Walker, 146. 2 Porter, 203. 2 Litt. 
90. 9 Yerg.490. 3 Desaus. 476. 1 Hayw.28. 6 Rand. 245. 
5 Binn. 355. 19 Johns. 58. 1 Harr. & John. 236, 10 Conn. 522. 
3 Ver.507. 3 N. H. 473. 6 Green. 112,412. 15 Mass. 447. 

The right, then, being established, we ask, does the Act of 1841, 
as amended and enlarged by the Act of 1845, contravene the 
Constitution of the United States, or the Constitution of the State 
of Georgia ? 

The 7th amendment of the Constitution of the United States, is 
in these words: “In suits at Common Law, where the value in 
controversy shall exceed 20 dollars, the right of the trial by jury, 
shall be preserved ; and no fact tried by a jury, shall be other- 
wise re-examined in any Court of the United States, than accord- 
ing to the rules of the Common Law.” 

The 5th section of the 4th article of the Constitution of Geor- 
gia declares, that ‘“‘ Freedom of the press, and trial by jury, ‘as 
heretofore used, shall remain inviolate.” 

[6.] It would be out of place, on this occasion, to expatiate on 
the importance of trial by jury. In England, it has !ong, been es- 
teemed the great bulwark and safeguard, both of civil rights and 
of political freedom. It is incorporated prominently into Magna 
Charta. Our ancestors, when they removed to this country, 
brought this admirable system with them, as their birth right and 
inheritance. And for greater security, have had a guarantee for 
its preservation inserted, not only in the Federal, but in all their 
State Constitutions. So sensible were they of its value, that when 
this right was abridged by the British Pariiament, the Congress 
of 1774 declared, (see the 5th of their resolutions,) “ that the res- 
pective colonies are entitled to the Common Law of England, and 
more especially to the great. and inestimable principle of being 
tried by their peers of the vicinity, according to the course of that 








law.” 
And we concur cordially in the glowing eulogium pronounced 
upon trial by jury, in a recent number of the Law Reporter. We 
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hold, with the talented Editor of that periodical, that it is one of 


the great elements, the greatest characteristic of free government, 
That it is the school in whichthe republican learns to weigh facts, 
to balance arguments; and where he gets that habit of delibera- 
tion, without which the right to vote might prove an injury to 
himself, and an iujury to his fellows. That it is, in fact, the schcol 
where the man is educated into the citizen. That this is the true 
popular element of the judiciary. ‘That by making every citizen 
a member of the Court, it saves the administrators of justice from 
that isolation from the people, which is the first step toward se- 
cret proceedings and arbitrary tribunals, like those which conti- 
nental Europe is fast exchanging for public trial by jury. The 
best omen and pledge of her regeneration! 

And while it is undoubtedly true, that the provisions, both of 
the National and State Constitutions, respecting this institution, 
apply to ciril cases, still it cannot be denied, that they were 
mainly and primarily intended to protect mviolate, the trial by 
jury, in criminal prosecutions. And Courts will watch with more 
jealousy, any departure from, or trespass upon trial by jury in 
the /atter class of cases, than the former. 

In criminal proceedings, trial by jury cannot be too highly ap- 
preciated or guarded with too much vigilance. So long as this 
pall:dium and Hahcas Corpus, remain unimpaired, life and liber- 
ty are safe from passion, prejudice, or oppression, no matter from 
what quarter they emanate. What security to innocence and 
what a humane arrangement of the law, that punishment can on- 
ly be inflicted by the unanimous decision of twelve of our honest 
aid impartial neighbors! What are slight inconveniences in the 
mode of : electing a jury, compared with this blessed protection ! 
Long may trial by jury, in criminal cases, the main pillar in the 
temple of justice, be continued to the country, and its results be 
characterized by wisdom and candor, patience and purity, firm- 
ness and independence. 

We may, however, after all, dovbt the essentiality of trial by ju- 
ry in c7vil cases, In Courts of Ordinary and Admiralty, and in 
Chancery, except in extraordinary cases, to inform the conscience 
of the Court, juries do not intervene. Mortgages are foreclosed, 
copies of lost papers established, lands partioned, dower as- 
signed and judgments rendered on bail bonds, forthcoming bends, 
jail bound bonds, and honest debtor’s bonds, &c. and numerous 
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other matters adjudicated daily in our Courts, without a jury. 
Under our various Railroad Charters, juries are only resorted to 
in the second instance, to axsess the damages to be ypaid for the 
right of way; and yet, the constitutionality of these acts, here 
and elsewhere, is too well settled to be called in question. In- 
deed, it is notorious, that modern law reform, both in England, 
and in this country, seeks, amongst other objects, to dispense, as 
much as possible with juries. A jury is never to be invoked, un- 
less specially demanded by one of the parties. In New York, 
under their new code, this regulation, I believe, applies to all civil 
actions, and as a justification for this change, it is stated that in 
the city of New York, where the right of election éxisted as to 
the mode of trial, 1285 judgments were rendered by the Court in 
Marine causes without, against 67 upon the verdict of a jury. 
And that under the late Act of Parliament organizing county 
Courts in England, juries were demanded in three ceses only, 
out of three thousand. Jeremy Bentham, who, with all his ec- 
centricities, is undoubtedly the Father of modern law reform, 
peremptorily rejected all but what he was pleased to term single 
seated justice, and would allow no merit whatever to any tribu- 
nal composed of more, either for weighing cunflicting evidence, 
assessing the amount ef compensation, or reviewing the judgments 
of Inferior Courts. 

I deem it unnecessary to pursue this strain of remark further, 
and will only add, that to say the least of the experiment now 
making, it is a vast saving of time, trouble, and expense, to suit- 
ors and the country. Whetherthese considerations should out- 
weigh the advantages resulting from a personal participation, by 
every citizen, in the practical administration of public justice, it 
does not become me to say. 

In the case under review, it is not pretended that trial by jury 
is taken away expressly, or by implication. On the coutrary, 
two jury trials are allowed, wherever there is any controversy as 
to the indebtedness. The Act of 1841 directs that the issue shall 
be made up and formed, and the truth thereof tried by a jury at 
the first term of the Court, to which the case is made returnable, 
and from the verdict thus rendered, either party has the power, 
or privilege to enter an appeal. 

[7.] The provision in our State Constitution, that trial by jury, 
as heretofore used, shall remain inviolate, means that it shall not 
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be taken away, as it existed in 1798, when that instrument was 
adopted, and not that there must be a jury in all cases. New fo- 
rums may be erected, and new remedies provided, accommoda- 





ted to the ever shifting state of society. 

[8.] Besides, trial by jury is a privilege which may be waived. 
For an act to be unconstitutional, it must prohibit, or take away 
this trial in a case where it was heretofore used. 

[9.] An act which merely authorizes a judgment to be render- 
ed, without the intervention of a jury, is not on that account un- 
constitutional ; more especially, where it guarantees this right ul- 
timately, as in this case. If the party, therefore, does not de- 
mand an issue and trial by jury, what right has he to complain? 
Rand.1. 1 Washington Va. I. 356. 

[10.] It is insisted that the right is so clogged by restrictions, 
as to amount to adenial. The owner of the steamboat, or other 
water-craft, is required to pay up so much of the claim as he ad- 
mits to be due, if any, and to give bond and good security, resi- 
ding in the county where the proceedings are had, to the plain- 
tiff, in double the amount claimed, conditioned for the payment 
of the eventual condemnation money, and all costs incurred there- 
on, before he can litigate the matter. 

We cannot think the trial by jury, substantially defeated by 
these conditions, though the defendant may, and at times 
probably will, be subjected to some inconvenience, in complying: 
These terms may be onerous, but this is purely a question of 
expediency, and one which must, frum its very nature, address it- 
self exclusively to the law maker. And it is difficult to pre- 
scribe limits to the power of the Legislature, in this respect. Ca- 
ses might arise which would authorize that body to go very farin 
disregarding the rules and regulations which are ordinarily obser- 
ved in the enactment of a law for the assertion and defence of 
rights. There is no invasion or infringement of the Constitution, 
so long as trial by jury is not directly nor indirectly, abolished. 
I repeat, it is impossible to say at what point the Legislature ought 
to stop; and if undertaken to be said by the Courts, it must be at 
some point of great excess, that such a stand can be made. 

Before a party is permitted to appeal in this State, he must, if 
able, pay all costs which have accrured, and give bond and secu- 
rity for the eventual condemnation money. It might be well 
enough, so to amend the Act of 1841, as to extend the benefit of 
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its provisions, to defendants, who would make affidavit that they 
were unable, from poverty, to comply with its terms. 

That the defendant should be compelled to pay up what he ad- 
mits to be due, before he can proceed, is no greater hardship 
than is imposed by the rules of practice on defendants in execu- 
tion, who are required to pay up the amount admitted to be due, 
or the sheriff is authorized to raise that amount, and accept the 
oath of illegality for the residue. In analogy to this regulation, 
the Act of 1841 might be farther amended, by allowing the exe- 
cution to proceed to collect the sum admitted to be due, without 
exacting its actual payment. 

It must be a very clear and palpable case, which would warrant 
the Judiciary to exercise this delicate duty of declaring a law 
unconstitutional, and one, too, which has been passed with so much 
deliberation. The Act of 1841 came under solemn revision in 
1845, and so far from being abrogated, or in any manner modi. 
fied, its privileges were extended. Here, then, we have the joint 
act of both the other co-ordinate departments of the government, 
twice ratified. We should pause long under such circumstances, 
before giving our consent to pronounce such a law invalid, for 
the mere reason, that in our opinion the discretion of the Execu- 
tive and Legislature had been incautiously exercised. 

In conclusion, I beg leave to adduce a few leading cases in 
support of the views by which we have been guided. 

In Kentucky, a Statute authorizing judgment to be entered, 

on motion, for breach of an agreement thereafter to be made to 
pay money for the building of a penitentiary, is not unconstitu- 
tional. It is not unconstitutional to render judgment in such 
case, without a jury, if the defendant do not appear. Ewing vs. 
Directors, §c. Hardin, 5. So the Statute authorizing a judgment 
against the sureties of a sheriff without a jury, is constitutional. 
Murray vs. Askew, 6 J. J. Marsh. 27. So the Statute which gives 
a summary redmedy against sheriffs, who fail to pay over money. 
Wells vs. Caldwell, 1 Marsh. 441. Statutes which authorize a 
Justice of the Peace to decide questions without a jury, but gives 
an appeal from his judgment, to a Court which tries by jury, are 
not unconstitutional. 1 Hawks, 482. 8 Yerg. 444. 4 Conn. 
535. 4 Bibb, 416. Headvs. Hughs, 1 Marsh. 372. 1 Bibb, 
342. 

In Keddie vs. Moore, 2 Murphey’s Law and Eq. 41, the Act 
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of the Assembly increasing the jurisdiction of a Justice of the 
Peace to £30, was resisted, as incousistent and incompatible with 
the Constitution of the State. Joce/yn contended that the juris- 
diction of magistrates would be extended until the rights of trial 
by jury would be frittered away entirely ; that it was a direct in- 
terference with the:r bil! of rights, declaring “ that in all contro- 
versies at law, respecting property ; the ancient mode of trial by 
jury, is one of the best securities of the rights of the people, and 
ought to remain sacred.” It was argued, he said, that trial by 
jury was not taken away by this increase of jurisdiction; that the 
party dissatisfied with the judgment of the Justice, may appeal to 
a Court, where he can have his cause tried by a jury. It is true, 
he said, that the right of jury trial is given by the Act, but ct was 
so clogged with difficulties, that few can enjoy it, and as the law now 
stands, it often deprives the poor, who cannot give the security re- 
quired, of the right of trial by jury. 

Locke, Judge, delivered the opinion of the Court—* when the 
convention declared that the ancient mode of trial by jury should 
be preserved, no restriction was thereby laid onthe Legislature 
as to erecting or organizing judicial tribunals, in such manner as 
might be most conducive to the public convenience and interest. 
It is true that the Legislature cannot impose any provisions sub- 
stantially restrictive of the trial by jury ; they may give existence 
to new forms; they may modify the powers and jurisdiction of 
former Courts, still, the sacred rights of any citizen, to trial by 
jury, must be preserved. Here the right is given of appealing to 
a Court, where the defendant will have the benefit of trial by ju 
ry. It cannot, therefore, be said, that the right is taken away. 
So long as it is preserved through an appeal, the preliminary 
mode of obtaining it, may be varied at the will and pleasure of 
the Legislature. The party wishing to appeal, may be subject- 
ed to some inconvenience in getting security. But this inconveni- 
ence does not in this, nor any other case, where security is required, 
amount to a denial cf right.” 

In Vangart rs. Waddel, 2 Yerg. 260, constitutional objection 
was taken to the Act of 1821, for giving new and additional rem- 
edies to the creditors of the Tennessee Fayetteville Bank, and the 
Farmers and Mechanics’ Bank, to enforce the payment of their 
debts. But the Court, in delivering its opinion, says, “ To admit 
the principle, that such a law cannot be passed by the Legisla- 
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ture, would be at once to strike at the root of all their Statutes, 
providing summary remedies against sherifis, coroners and con- 
stables; also against those providing a remedy for securities, who 
have paid the debt of their principal. Who ever pretended that 
the Acts increasing the jurisdiction of Justices of the Peace, from 
twenty to fifty and afterwards to one hundred dollars, were un- 
constitutional? It has been urged, and with some plausibility, 
that the Act is unconstitutional, because it gives the plaintiff a 
summary remedy, and that too, without an intervening jury trial, 
or at any rate, that the party could not have it without giving se- 
curity for the debt, §c. whereas, the law as it stood before, gave 
him a jury trial, on appearance bail only. The answer to this 
objection is, that the right of trial by jury is not taken away. It 
does not follow that the ancient right of trial by jury is taken 
away, because the pleadings and issues are not submitted in Com- 
mor Law form. The Act of the Assembly, then, does not vio- 
late the Constitution. It does not give to the Court an arbitrary 
power to seize the estate of the Bank or of the debtor to the 
Bank, and dispose of it without giving the parties a day in Court, 
and the means of contesting before a jury, all such facts as may 
be necessary to the attainment of justice.” 

In Biddle vs. The Commonwealth, 13 S. § R. 410, Chief Justice 
Tilghman says, “ But it is said that the Constitution of the State 
was infringed by impairing the trial by jury. The action was 
brought before a magistrate, who decided without a jury. But 
then, the defendant had the right to appeal to the Court of Com- 
mon Pleas, where he might havea trial by jury. There is no 
weight in the objection, that the appeal is clogged with the con- 
dition of the appellant’s making oath, that he verily believed that 
injustice had been done him, and that the appeal was not made 
for the purpose of delay. Laws, such as these, promote justice 
and have the substance of the trial by jury unimpaired, and that 
is all that is required by these expressions in the Constitution, 
“that trial by jury shall be as heretofore.” 

Thompson and Biddle, for plaintiff in error, in McDonald vs. 
Schell, 4 S. §& R. 240, contended that to deny an appeal under 
the arbitration Act of Pennsylvania, passed 20th March, 1810, 
until the payment of costs, which frequently amounted to enor- 
mous sums, and to embarrass it with conditions, with which a poor 
man could not comply, were effectually to deprive him of a trial 
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by jury, and therefore, a direct,violation of the Constitution of 


the State. The Court declined hearing Todd in reply, sugges- 
ting that the press of business made it a duty not to hear counsel 
in whose favor they had formed an opinion, and decided that an ap- 
peal cou'd not be entered without payment of costs. “The law 
may, undoubtedly, in certain cases bear so hard ona poor man as 
almost to deprire him of his appeal, but that will not justify the 
Court in deciding that the law is void. AU general laws operate 
with severity in particular instances.” 

I would remark that the law always properly manifests its ten- 
derness for the impotent. Hence the saving in the Statute of 
Limitations, and numerous other statutes in favor of infants, feme 
coverts, &c. Jt is not unreasonable, therefore, that the Legisla- 
ture should have provided a summary remedy for the benefit of 
those who navigate our water-courses, especially upon those riv- 
ers where it is notoriously true that the owners of steamboats and 
other water-craft usually reside aboard, and from that and other 
causes are not accessible by the ordinary process of law. Their 
agenis, however, as this record discloses, are generally present, 
and can defend for them. 

These doctrines, ike most others coming before that tribunal, 
were thoroughly discussed and ably decided by the High Court of 
Errors and, Appeals in the State of Mississippi, in Lew’s, et a’. vs. 
Garrett's Adm’rs, 5 Howard, 434. Upon the re-argument, Judge 
Trotter, delivering the opinion, said, “the Constitution in guaran- 
teeing to the citizens of this State the right of trial by jury, did 
not inteid to disturb the ancient and well established jurisdiction 
of the several Courts’ of the country, nor to change entirely the 
modes of trial, as they are regulated by the Common Law. Tor 
if that interpretation, were given to it, no order of the Probate 
Court could be sustained, and the decrees of the Court of Chan- 
cery, would be mere waste paper. It was designed simply to 
guard the people against the arbitrary or capricious interference 
ofthe government, and was conceived and adopted in the spirit 
of the great charter of English liberty, which provides that no 
man shall be deprived of his life, liberty, or property, except by 
the judgment of his peers, or the law of the land. Under this 
charter the people of England have long flourished in the enjoy- 
ment of a boasted freedom from any responsibility but to the de- 
clared and established laws of the land. To the rule of conduct 
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which these laws prescribe, they submit themselves and their 
property, and are bound by their judgments, in whatever mode 
they may be pronounced ; and it is not regarded as any infringe- 
ment of their rights thus solemnly pledged, that in the arrange- 
ment and distribution of the powers of the several Courts, which 
have grown up under the Common Law in that country, modes 
of trial in many cases are alloived, which dispense with the verdict 
of a jury. For whether the Court pronounces the judgment of 
the law upon facts found by the jury, in cases where a trial by ju- 
ry is required, or upon fucts ascertained in other modes, when they 
are permitted, the judgment is still the award of the law ; and the 
inconvenience to which it may subject the party, is the result of 
the judgment of his peers in the one case, and of the law of the 
land in the other. And it is in this sense that the Constitutions 
of this country have provided that no person shall be deprived of 
life, liberty, or property without due process of law.” 

And this reasoning is fully sustained by the Supreme Court of 
the United States in the case of the Bank of Columbia vs. Oak- 
ley, 4 Wheaton, 235, The 14th section of the Act of Assembly 
of Marylend, of 1793, c. 30, incorporating the Bank of Columbia, 
is in these words: “ And whereas it is absolutely necessary, that 
debts due to the said bank should be punctually paid, to enable 
the directors to calculate with certainty and precision on meeting 
the demands that may be made upon them: Be it enacted, That 
whenever any person or persons are indebted to the said bank, 
for moneys borrowed by them, or for bonds, bills, or notes given 
or indorsed by them, with an express consent in writing, that 
they may be made negotiable at the said bank, and refuse or neg- 
lect to make payment at the time the same may become due, the 
president shall cause a demand iu writing on the person of the 
said delinquent or delinquents, having consented as aforesaid ; 
or if not to be found, have the same lett at his last place of abode ; 
and if the money so due shall not be paid within ten days after 
such demand made, or notice left at his last place of abode as 
aforesaid, it shall and may be lawful for the president, at his elec- 
tion, to write to the clerk of the General Court, or of the county 
in which the said delinquent or delinquents may reside, or did at 
the time he or they contracted the debt, reside, and send to the 
said clerk the bond, bill, or note due, with proof of the demand 
made as aforesaid, and order the said Clerk to issue capias ad 
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satisfuciendum, fieri fucias, or attachment by way of execution, 
on which the debt and costs may be levied, by selling the proper- 
ty of the defendant, on the sum or sums of money mentioned in 
the said bond, bill, or note ; and the clerk of the general Court, 


fully required to issue such execution or executions, which shall 
be made returnable to the Court, whose clerk shall issue the 
same, which shall first sit after the issuing thereof, and shall be as 
valid and effectual in law, to all intents and purposes, as if the 
same had issued on judgments regularly obtained in the ordina- 
nary course of proccening in said Couit; and such execution or 


executions shall not be liable to be stayed or delayed by any 
supersedeas, writ of error, appeal, or injunction from the Chan- 
cellor: Provided, always, that before any execution shall issue 
as aforesaid, the president of the bank shall make an oath, (or af- 
firmation, if he shail be of such religious society as -allowed by 
this State to make affirmation,) ascertaining whether the whole or 
what part of the debt due to the bank on the said bond, bill, or 
note is due; which oath or affirmation shall be filed in the office 
of the clerk of the Court, from which the execution shall issue ; 
and if the defendant shall dispute the whole or any part of the 
said debt on the return of the execution, the Court before whom 
it is returned, shall and may order an issue joined, on a trial had 
in the same Court at which the return is made, and shall make 
such other proceedings that justice may be done in the speediest 
manner.” 

An execution was issued under this Act by the clerk, not up- 
on any judgment, but upon the simple deposite of a note, which 
was payable and negotiable at the Bank, and which not being 
paid at maturity, the money due upon it was demanded of the 
debtor, and not being paid within the ten days afterwards as re- 
quired by the Charter, was sent to the Clerk with instructions to 
issue the execution. This proceeding, as will be seen, was in 
pursuance of the Act incorporating the Bank. The defendant 
moved in the Court below to quash the execution, upon the 
ground that it was contrary to the Constitwion of the United 
States, article 7th, of amendments, (which I have already quoted,) 
and to the 21st article of the bill of rights of Maryland, which de- 
clares, “ That no freeman ought to be taken, or imprisoned, or 
disseized of his freehold, liberties, or privileges, or outlawed, or 
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exiled, or in a manner destroyed or deprived of: his life, liberty, 
or property, but by the judgment of his peers, or by the law of 
the land.” . 

Mr. Martin, in support of this proceeding, was stopped by Mr. 
Justice Jounson, who thus delivered the opinion of the Court : 
“ Was the act authorizing the issuing of an execution against the 
body or effects of the debtor, without the judgment of a Court, up- 
on the oath and demand of the President of the Bank, a violation 
of the rights intended to be secured to the individual under the 
Constitution of the United States, and of the State of Maryland ? 
To constitute particular tribunals for the adjustment of contro- 
versies, to submit ourselves to the exercise of summary remedies, 
or to temporary privation of rights of the deepest interest, are 
among the common incidents of life. Such are submissions to ar- 
bitration, and such are stipulation bonds, forthcoming bonds, and 
contracts of service. By making the note negotiable at the Bank 
of Columbia, the debtor chose his own jurisdiction. In considera- 
tion of the credit given him, he voluntarily relinquished his claims 
to the ordinary administration of justice, and placed himself only 
in the situation of an hypothecator of goods, with power to sell 
on default, or a stipulator in the admiralty, whose voluntary sub- 
mission to the jurisdiction of that Court, subjects him to person- 
al coercion. It is true cases may be supposed, in which the pol- 
icy of a country may set bounds to the relinquishment of private 
rights, and this Court would ponder long before it would sustain 
this action, if we could be persuaded that the act in question, pro- 
duced a total prostration of the trial by jury, or even involved 
the defendant in circumstances which rendered that right una- 
vailing for his protection. But a power is reserved to the Judges 
to make such rules and orders, “ as that justice may be done,” 
and as the possession of judicial power imposes the obligation to 
exercise it, we flatter ourselves that in practice, the evils so elo- 
quently dilated on by counsel, do not exist. And that if the defen- 
dant does not avail himself of the rights given him of having an 
issue made up, and the trial by jury which is tendered to him by 
the Act, it is presumable that he cannot dispute the justice of 
the claim. 

[11.] As to the words from Magna Charta incorporated into 
the Constitution of Maryland, after volumes written and spoken 
with a view to their exposition, the good sense of mankind has 
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at length settled down to this: that they were intended to secure 
the indwidual from the arbitrary exercise of the powers of govern- 
ment, unrestrained hy the estublished principles of private rights, and 
distributive justice. With this explanation, there is nothing left 
to this individual to complain of. What he has lost, he has vol- 
untarily relinquished ; and the trial by jury is open to him, either 
to arrest the progress of the law in the first stance, or to obtain re- 
dress for oppression, if the power of the Bank has been abused. The 
forms of administering justice, and the duties and powers of 
Courts as incident to the exercise of a branch of sovereign power, 
must ever be subject to legislative will,” 

It will be noticed that the consent of the party was not that 
summary process of execution before judgment should be issued 
against him, which is certainly rather an inversion of the natural 
order of judicial proceedings ; it was simply that his paper should 
be negotiated at this particular Bank. So here it may be said, 
that every agreement made respecting service in the navigation 
of the particular streams named in the acts, is a voluntary sub- 
mission by the owners of the steamboats or other water craft to 
the law of the contract, and acquiescence in the remedy which it 
gives. And I must be excused for saying, that but for “ the evils 
so eloquently dilated on” by the able advocates of the plaintiffs in 
error, and which we are fully persuaded do not in fact exist, 
this case would have appeared to the mind of this Court, wholly 
free from doubt. 

This Maryland Act came under the review of the general 
Court and Court of Appeals of that State, in the Bank 
of Columbia vs. D. Ross, 4 Harr. §& McHen. 455 ; when Cuase, 
Chief Justice, made the following observations upon a similar 
motion to guash an execution. “ It is a well established rule in 
expounding Acts of the Legislature, that the intention of the mak- 
ers must prevail; which intention is to be collected from the 
words they have used. It appears by the preamble, that in the 
opinion of the General Assembly, the agricultural and commer- 
cial interests of the State would be promoted, by establishing a 
bank in the District of Columbia; and they have declared, that 
to support the said bank, it was absolutely necessary that debts 
due to the bank, should be punctually paid ; to effect which, they 
have authorized a summary, facile and expeditious mode of recov- 
ery, without infringing on the right to a trial by jury, where the 
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debtor controverts the claim made by the President of the Bank. 
The establishment of a Bank in the District of Columbia, being 
in the opinion of the Assembly an institution of public utility, the 
punctual payment of the debts due to it, being necessary to sup- 
port it, and the right to a trial by jury not being infringed, there 
is nothing in the way to restrict the Court from giving an expo- 
sition to the Act, corresponding with, and effectuating the inten- 
tion of the makers of it”’ The Court overruled the motion to 
quash the execution. 

[12.] We submit, whether the interests both of agriculture and 
commerce, do not justify and require the present proceeding to 
be supported? We maintain that they do. Without some such 





rovision, our internal streams, the great arteries of trade and 
o 


transportation, would be abandoned. On the whole then, we are 
of opinion, that the Acts of the Assembly did not violate the Con- 
stitution, either of the State or of the United States; and there- 
fore the judgment should be affirmed. 


Judgment affirmed. 


No. 24.—Winuram L. Wynn, plaintiff in error, vs. Joun W. Les, 
Trustee, defendant. 


[1.] When the Statute of Limitations has once begun to run against an action 
to recover personalty, its running is not stopped by the removal of the defend- 
ant without the State. As a general rule, when the Statute begins to run, it 
runs over every impediment. 


2.] By the laws of force in Georgia, there is no saving in favor of non-resident 
plaintiffs in personal actions, against the operation of the Statute of limitations; 
the saving in their favor in the 9th Section of the Act of 1767, being repealed 
by the 2d Section of the Act of December, 1806. 

[3.] A title to personal property, acquired under the limitation laws of this 
State, isnot only a good defence, but will sustain an action for the recovery 
of the property. 

[4.] Where A holds possession of personal property in another State, until he 
acquires a title to it under the limitation acts of that State, and B purchases 
the property of him, and bringing it into this State, is sued for it, he-may 
plead the Statute of Limitations of the foreign State, and his title acquired 
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through A under it, in bar of the action. Provided, the limitation act of that 
State not only bars remedies, but also titles or claims; and provided, also, thesit- 
uation of the parties in that State is such as thatthe Statute of Limitations there 
may actually ard fully operate upon the case. 

[5.] Insuch a case, an exemplified copy of the Act of .imitation in that State, 
from the proper office, may be read in evidence under the general issue. 

[6.] What constitutes the execution of a trust in personalty. 

[7.] The English rule, that where a plaintiffdemurs toa plea, the demurrer runs 
through the whole record, and it is the duty of the Court to look through the 
record, and give judgment against the party first in default, is not applicable to 
our Courts. 

[8.] Inthe argument of a cause before the jury, the party entitled to the con- 
clusion, shall state to opposing counsel the grounds in the pleadings upon 
which he expects to rely, and the points of law he intends to make to the 
Court, and shall read or present tohim the authorities which he intends to use. 
And the counsel, in conclusion, shall be confined, in his argument, to the 
grounds, points, and authorities thus exhibited. 


Trover, Muscogee Superior Court, tried before Judge AuEx- 
ANDER, May Term, 1848. 


Such facts are stated in the opinion of the Court, as are neces- 
sary to a proper understanding of it. 


Cotaquitt & Wruzorn, and Jounson & Wiiuams, for plain- 
tiff in error. 


Ho tt, and Jones, Bennine & Jones, for defendant. 


J. Jounson, for plaintiffin error, submitted— 


That judgment should have been given on the demurrer for 
defendant, because the declaration is defective. Stephens’ Plead- 
ings, 143. Gould’s Plead. 474. 1 Kelly, 10. 3 Kelly, 81. 2 
Kelly, 258. 

The plaintiff should begin and conclude. 3 Blackstone, 290. 
Rules of Court. 38 English C. L. Reports, 94, 

The exemplification should have been admitted under the gen- 
eral issue. Gould, 44, 306. Ibid. 376. 2 Saunders on Pl. & 
Ev. 887. 

The demurrer is not well taken. 3 Kelly, 265, 

The Court erred in the charge given upon the Statute of Lim- 
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itations, and also in the refusal to charge. Prince, 557. Ibid, 
579. Ibid, 904. 


Argument of 8. Jones, for defendant in error. 


This action was brought by John W. Lee, trustee of Mrs. Ma- 
ry Ann McMillan. By the terms of the deed, the property was 
conveyed to John W. Lee, trustee, and limited to the use of Mrs. 
McMillan, (a feme covert,) for life, and then to her children; and 
it was also stipulated that Mrs. McMillan should have the posses- 
sion of the negroes. Defendant relies upon a bill of sale made 
by McMillan, the husband, and the Statute of Limitations of Mis- ~ 
sissippi, and of the State of Georgia. 

And he contends that by the terms of the deed of trust, Mrs. 
McMillan is entitled to the possession of the negro, and therefore 
ought to have been the plaintiff in the action. 

1st. As to the right of the trustee to sue. 

The legal estate and title is in the trustee, and he holds, not on- 
ly as trustee for Mrs. McMillan, but after her death for her chil- 
dren. 

The cestui gue trust, though the absolute owner in Equity, in 
Law is considered in the light of a stranger, and the trustee can 
bring any action respecting the trust estate in a Court of Law. 
Lewin on Trusts, page 247. 

The right of the cestus que trust to the possession is recognised 
only in a Court of Equity ; for ina Court of Law, the cestui que 
trust is merely tenant at will or at sufferance. Ibid, 481. Wal- 
lis on Trustees, p. 72, 73, 77, 84-5, 109. 

A cestui que trust cannot recover in ejectment, unless a surren- 
der to him of the legal estate can be reasonably presumed, &c. &c, 
And the cestui que trust has no alternative but to bring his action 
in the name of the trustee, &c. Ibid, 482. 

This question was virtually decided by this Court in the case 
of Blake, trustee, vs. Irwin, 3 Kelly, 345-6. 

The clause in that deed, relative to the possession of Blake, 
the cestui que trust, is very much like, indeed very similar to the 
deed before the Court. It is stronger for the cestui que trust 
than the deed to Lee. 

The Court was unanimous that the legal estate was in the trus- 
tees, and that Blake had only an equitable interest. 1b. 365. 
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It v was decided in that case, that the entire use was given to 
Blake, but the use only, and not the corpus. That he was entitled 
to the possession, but that possession was evidently not an inher- 
ent right, by virtue of the estate which he held, but bestowed up- 
on him as the agent, rather, of the trustees. 

Again, the clause was inserted in both deeds, (giving the cestuz 
que trust the possession of the property,) to relieve the Court ot 
Chancery from the difficulty it might have felt in ordering the 
trustee to give the cestui que trust possession of the estate. That 
he had other uses or trusts to execute, for ke was charged with 
interest, not only of Blake, in the one cage, and Mrs. McMillan in 
the other, (Blake might have children—Mrs. McMillan had them 
when the deed was executed,) but the interest of the children. I 
say, relieve the Court from that difficulty, for it is well settled that 
Courts of Chancery frequently, yea almost always refuse to or- 
der the trustee to give possession to the ecstui que trust, when 
there are remainder-men, or others interested in the uses he has 
to execute. 

2d. Was the deed a good one under the laws of South Caroli- 
na. when it was executed? We say yes—zon constat that there 
is any law of South Carolina, forbidding such a deed. 


3d. That plaintiff’s right was barred by the Statute of Missis- 


sippi. 

Statutes of Limitation prescribe the action or remedy, and:not 
the contract; or, in the language of the authority, “prescriptio et 
execution nm pertincené ad valorem constructus sed ad tempus et mo- 
dum actionis instituenda.” The case of Briish Linen Co. vs. 
George Harley Drimmond, 21 Com. L. Rep. page 194. Huber 
vs. Steiner, 29 Ibid, page 304, 20 Idd, 387. Imlay vs. McEl- 
lefsen, 2 East, 153. Decouche and others, vs. Lavetier and others, 
3 Johus. C. R190. Ruggles vs. Keeler, 3 Johns. 261. Where 
the decisions are reviewed and the principles affirmed. 

All prove that when the Statute applies to the remedy or ac- 
tion, the law of the former prevails. When it relates to the ef- 
fect of the contract, the law of the place of the contract prevails, 

The defendant, aware of the generel rule, and that he can 
claim nothing unde; it, tries to set up a distinction in his favor. 
That the Statute of Limitations of Mississippi had run in favor of 
Lewis before Lewis sold to him in Mississippi, and he brought 
the negro to this State. To support this position, he relies on 
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Story on Conflict of Laws, page 487, section 582. Newhy ts. 
Blakely, 3 H. & M.57. Brent vs. Chapman, 5 Cr. 358. Shelby 
vs. Grey, 11 Wh, 362. 

The distinction contended for by Mr. Story must be taken with 
the condition mentioned by him, and on which the decisions re- 
lied on by defendant were made, to wit: 

Where the parties are resident within the jurisdiction, during 
the period prescribed by the Statute, so that it has operated actu- 
ally and fully upon the case, and the Statute does not only extin- 
guish the right of action, but the claim or title itself, ¢pso facto, 
and declare it a nullity after the prescribed period. : 

Agaim, it must be remembered that it is not said to be the law 
of Mr. Story, but only contended for by him, In other words, it 
is admitted by him that the weight of.authority is against him, 
while he advances the opinion which has been read. 

The Court, if inclined to favor the opiuion of Mr. Justice Sto- 
ry, will not certainly enforce it, when the tacts do not place the 
parties in the situation which he contemplates. 

They were notin the same jurisdiction during the period af- 
ter which the action is prescribed. 

How much soever we may generally yield to the force of the rea- 

soning of Judge Story on this question, he must be compelled to 
give way to the force and legal power of the argument of C, 
Jus. Shaw, in the case of Bulgee vs. Roche, in delivering the opin- 
ion of the Court, where he ably sustains the opinion adverse to 
Judge Story’s. 11 Pick, 36. Story’s Con. L. 489, note to sec. 
582. 

Again, the defendent claims under Felix Lewis, who obtained 
possession in Georgia, and before the Statute commenced run- 
ning, removed to Mississippi. By the Act of 1806, “That when 
the defendant shall remove out of the jurisdictional limits of the 
State,” the action may be brought “after the return of the defen- 
dant intothe same” within the time before limited. Prince, 577. 

The defendant seeks to benefit by the possession of Lewis, 
under whom he claims. He must, then, be subject to the disa- 
bilities attached to Lewis. 

But Wynn cannot attach the possession of Lewis to his, so as 
to make out a defence. 

Wynn did not purchase from Lewis. 















































He purchased at Mar- 
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shal’s sales, in Mississippi, and uo privity exists between him 
(Wynn) and Lewis. 

Again, we say that Lewis purchased from McMillan, with a 
knowledge that it was trust property. He then became a trustee 
with John W. Lee,, and the Statute does not run in his favor 
‘against the rights and interest of the cestui que trust. 

4th. The Statute of Limitations of Georgia. The Statute of 
Georgia did not begin to run while Lewis remained in Georgia, 
and therefore, could not commence after he left Georgia, by rea- 
son of the provision of the Act of 1806. 

It did not commence. The Act of 1767, sec. 9, provides for 
persons beyond seas. Wat. Dig. 141. 

The expression, beyond seas, has, by numerous decisions, been 
extended to persons living out of the State. Murray vs. Baker, 3 
Wh. 541. Forbes vs. Foot, 2 McCord, 331. Shelby vs. Gray, 
11 WA. 361. 

John W. Lee, the trustee, resided in South Carolina, and had 
not been in the State while I’. Lewis remained in it, nor had 
he been in Mississippi. 

Defendant relies on the Act of 1817, taking away the disabili- 
ties of persons beyond the seas. 

That can have no operation : 

1st. Because, by its title, it is amendatory and anion of 
the Act of 1805, which was repealed before its passage. 

And 2d. Because it intended only to explain it, so far as re- 
gards Idiots, Lunatics, and Infants, and not as regards persons 
beyond seas, and is to that extent unconstitutional. 


M. J. Wet.Born, in conclusion, for the plaintiff in error, argu- 
ed that the Court below committed error. 


1. In charging the jury that the non-residence of the defen- 
dant in error within the jurisdictional limits Georgia, at the time 
of the conversion by Felix Lewis, of the slave sued for, prevent- 
ed the Statute of Limitations of the State, from commencing to 
run against the action brought by him, against the plaintiff in er- 
ror, in the Court below. The charge, in this respect, conflicts 
with the letter and spirit of the Act of December, 1806, and the 
recognition of that Act, as. subsisting law, by this Court, in the 
case of Harrison, et al. vs. Walker, 1 Kel. Rep. 35, Certain excep- 
tions to the running of the Act are stated in it, of which the non- 
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residence of the claimant is not one, and therefore, by an invari- 
able rule of construction, it cannot be implied. Paschal’s udm’r 
vs. Davis, 3 Kel. Rep. 265. Angel on Limitations, 204, 205, 206- 
Expressio unis est exclusio alterius. 

2. The defence, so far as it was founded on the Statute of Lim 
itations or prescription of the State of Mississippi, was a good 
one. The truth of this proposition is affirmed in principle, by 
this Court, in the case of Puschail’s adm’r vs. Davis, cited above; 
and is adjudged to be law in those cases to which the Court in 
Paschal’s adm’r and Daris approvingly refers, viz: Sims vs. Can 
field, 2 Ala. Rep. new series, 561. Brent vs. Chapman, 5 Cranch, 
358. Gvoodmanvs. Munks, 8 Port. R.94. Doyle rs. Bouler,7 
Ala. R. N. S. 246. The same doctrine is discussed and affirmed 
in substance, in the cases of Newby’s adm’r vs. Blakey, 3 Hen. & 
Munf. 57; Garth’s executors vs. Barksdale, 5 Munf. 101, and by 
the Supreme Court of the United States, in terms, in the case of 
Shelby vs. Guy, 11 Wheaton, 361. In all these cases, it should 
be observed that the Statutes of Limitations that were respec- 
tively passed upon, contained the usual provisions for the barring 
of actions merely, and touched not in terms the question of right 
of property or title. Jor copies of the Acts referred to in the ca- 
ses cited, see Angel on Lim. 2 edi. Appendix lzxzi aci. The 
right of Lewis, to have defended in the State of Mississippi, by 

- authority of law, the possession of the. property in question, at 
the time it was sold by the Deputy Marshal of Mississippi, to. 
Wynn, is not disputed. Had the present action been instituted 
against Wynn in the State of Mississippi, 1 apprehend, as little 
doubt can exist of his right to have rested his defence there on 
the previous possession of Lewis, through whom. he derived ti- 
tle. Again, had Lewis, or Wynn, after the period for the bring- 
ing of the action in hand, by the laws of Mississippi, was expired, 
lost possession of the slave, could not the right of possession, that al? 
will agree would have been available asa defence, have been turned 
to the support of a suit brought to compel restitution! This was 
the precise case of Newhy’s adm’r vs, Blakey, quoted from the 3 
Hen. §; Munf. as it was the case in effect of Garth’s executors va. 
Barksdale, 5 Munf.101. And what more, it is respectfully in- 
quired, is necessary to clothe one with ¢it/e to an article of prop- 
erty, than the legal right to defend and demand possession of it, 

and when possessed of it, to clam, use, and enjoy it, as one’s own, 
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without risk, or responsibility to another? Wynn, then, by the 
laws of Mississippi, acquired, by the purchase of the boy, a good 
title in Mississippi, and having done so, it is insisted that 
the title can be nothing the worse for having been transferred to 2 
this State. Having, by negligence, lost his claim in Mississippi 
as against Lewis, how can the defendant in error ask to be allow- 
ed to recover it here, of one who with all the strength of Lewis’ 
claim in hand, is additionally still farther removed from the act of 
original conversion of the property, in which the right to sue, if 
it ever existed, sprang up? What is this but to incur the absur- 
dity and injustice so pointedly rebuked by the Supreme Court of 
the United States, in the case of Shelby vs. Guy, of “converting a 
title, good and valid in Mississippi, into a defeasible one in Georgia; 
sufficient title in the vendor intoa defeasible title in the vendee.” 
Argumentum ab inconvenicnti plurimum valet in lege, is a maxim 
that bears with peculiar force upon the relation which the peo- 
ple of these States bear to this disputed question of right of 
property. 

3. Yet more obviously did the Court err in overruling the ninth 
plea, taken by the plaintiff in errorto the action below. That 
plea, as is seen, avers that by the laws of Mississippi, in the cir- 
cumstances in which Wynn became the purchaser of the proper- 
ty in dispute, “the cause of action” itself of defendant in error 
was extinguished. It is deemed unimportant to adduce authori- 
ty to show that the Circuit Court mistook the law of the case in 
the respect here complained of. 

4, That in respect of the refusal of the Court below, on the trial 
of the case, to charge the jury that if, from the evidence, they be- 
lieved the said Lewis held possession of the slave for the periods 
of four and six years, (by analogy to the Statutes of Limitations 
or prescription of the States of Georgia and Mississippi, respect- 
ively,) under a claim of title, that said Lewis acquired thereby, 
an absolute title, the Circuit Court, in refusing to give the charge 
requested, flatly contravened the language of this Court in the 
case of Paschal’s adm’r vs. Davis, as also of the cases quoted from 
the 2and3 Hen. and Munf. and the 8 Porter. It is observable 
that the cases just cited distinguish prescription from statutory 
limitations of actions, as such. An “analogy” is adduced from 
Statutes of Limitations, which is applied to cases in which Statutes 
of Limitations, co nomine, might be deemed, for reasons simply 
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technical, inoperative ; as Courts of Chancery, which, though not 
bound by Statutes of Limitations, ex proprio vigore, yet adopt and 
enforce them in circumstances similar to those in which they are 
enforced in the Courts of Law. For example, the issue decided 
in Garth’s executors vs. Barksdale, arose between a creditor, re- 
lying upon adverse possession in the debtor, for a period of time 
analogous to that fixed by the Statutes of Limitations of the 
State, and one representing the prior legal title. The Court re- 
garded the possession, by analogy to the Statutes of Limitations, 
as equivalent to titlé in the debtor. On the other hand, and yet in 
pursuance of the same principle, when Doyle, a judgment cred- 
itor, sought to subject to execution, certain slaves as the property 
of Bouler, by tracing title to it in him, the claimant was adjudg- 
ed to haye shown in turn, a transfer of the title from the defen- 
dant in execution to herself, through the medium of adverse enjoy- 
ment of it, by her. And in the case last mentioned, the Court, 
with characteristic good sense added, “and the bar (growing out 
of the adverse possession,) will be recognized in any country into 
which the property may be taken.” 

It may be allowable, in passing from this point in the case, to 
ask attention to the fact, that the Mississippi Statute of Limita- 
tions, while it provides certain exceptions in respect of persons to 
be affected by it, makes none in favor of non-resident plaintiffs. 

5. Is it now true, that when the defendant in error delivered the 
property sued for, to Mrs. McMillan, the cestui que trust, in execu- 
fion of the deed of trust, on which he founds his right to main- 
tain his action, that he parted from the right of possession, with- 
out which he is in no event entitled to a verdict? The deed of 
trust conveys the property to the defendant in error, “for the 
following uses and purposes, that is to say, to permit and allow 
the said Mary Ann McMillan to have the free and uninterrupted 
possession, use, occupation, direction and enjoyment of it.” Can, 
then, the right of possession in him co-exist with the right of pos- 
session inher? This action is not brought by Mrs. McMillan, 
nor has it been shown that it was brought by her request or con- 
sent, even. Could she not have hired the boy to the plaintiff in 
error for a period of time not yet expired? And if so, may she 
not have done it? There is no provf to the contrary of it. 
Hence, we conclude that the Court mistook the law in its charge 
in this particular. 

VOL. V. 29 
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By the Court—Nisset, J. delivering the opinion. 


This was an action of trover for a slave brought by Lee, trus- 
tee, &c., against Wynn. A number of points are made in the re- 
cord. In the consideration of each question, I shall take such 
facts as are necessary to the elucidation of each, and shall not state 
the facts at large in the outset. The defendant bought the slave 
at Mashal’s sale, in the State of Mississippi. He was sold then, 
as the property of one Lewis. Lewis bought him in Georgia, 
from the cestui que trust of the plaintiff, and held possession in 
this State, for several months; after which he removed to Missis- 
sippi, taking the slave with him. Wynn, the defendant, having 
bought the slave in Mississippi, as stated, brought him back to 
Georgia, and here suit was brought against him for the property, 
by Lee, the trustee of Mrs. McMillan, who, with her husband, 
were the vendors to Lewis. To this suit Wynn pleaded the 
Statute of Limitations of Georgia. The plaintiff replied to the 
plea, that at the time of the conversion of the property by Lewis, 
(under whom Wynn claims,) and during all the time that he, 
Lewis, remained in the State of Georgia, he was a non-resident 
of the State, and within one of the exceptionsin the Statute. And 
farther, that if the Statute did commence to run in Georgia, in 
favor of Lewis, that he removed without the State, into the State 
of Mississippi, before the bar was complete; and that it ceased to 
run, upon his removal. The Court sustained these replies to the 
defendant’s plea, and he excepted. The latter of the two replies, 
made by the plaintiff to the defendant’s plea, I shall consider first. 

[1.] In the construction put upon the Statute of James, (of 
which ours is, in many particulars, a counterpart,) in England, 
and in the construction of Statutes of Limitatiohs, very generally 
in the States of our Union, and in the construction which our lim- 
itative Act has received from our Courts, nothing is more firmly 
settled, as a general rule, than that, when a Statute has once com- 
menced to run, it continves to run, over allimpediments, There 
are some few exceptions, but generally, nothing whatever can re- 
sist its progress. The rule of limitation must be general; there 
can be no two, or more, or many rules. If it were so, the policy 
of the Statute would be defeated. If it were so, it could rarely be 
the means of quieting titles; it could rarely inspire confidence; 
it could not create repose. In England, the general rule is firm- 
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ly established. In Durown vs. Jones, Lord Kenyon said, “1 con- 
fess I never heard it doubted, till the discussion of this case, whe- 
ther, when any of the Statutes of Limitations had begun to run, a 
subsequent disability would stop the running. If the disability 
would have such an operation on the construction of one of those 
Statutes, it would, also, on the others. I am very clearly of opin- 
ion, on the words of the Statute of Fines, on the uniform construc- 
tion of all the Statutes of Limitations, down to the present moment, 
and on the generally received opinion of the profession, on the 
subject, that this question ought not now to be disturbed.” 4 T. 
R. 310. 

In Cotterell vs. Dutton, the whole Court lay it down as a gene- 
ral rule, “ when once the Statute begins to run, nothing stops it.” 
4 Taunt. 828. See also Hickman vs. Walker, Willes R. 28. 1 
Strange, 559. Gray vs. Mender, 1 Wilson, 134. Smith vs. Hill, 
4 T. R.406. 2 Salk.420. 10 Mod. 206. 17 Vesey R.934. In 
Waldon vs. The heirs of Gratz, the Supreme Court of the United 
States, through Chief Justice Marshall, say, “the counsel for the 
defendants in error, contend that after the Statute has begun to 
run, it stops, if the title passes to persons under any legal disabil- 
ity, and re-commences after sucha legal disability shall be removed. 
This construction, in the opinion of the Court, is not justified by 
the words of the Statute. Its language does not vary essentially 
from the Statute of James, the construction of which has been welt 
settled—and it is to be construed as that Statute, avd as all other 
Statutes of Limitations founded on it, have been construed.” 1 
Wheat. 296. 

The generai rule is recognized in South Carolina. Faysoure 
vs. Prather, 2 Nott § McCord, 296. Adamson vs. Smith, 2 Const. 
Decisions, 273. Richardsonvs. Whitfield, 2 McCord, 148. 

In Massachusetts. 6 Mass. 328. 

In Connecticut. Bush vs. Bradley, 4 Day. 307. 

In New York. Chancellor Kent declares, “that the general 
rule is, that when the Statute of Limitations once begins to rnn, 
it continues to run on, notwithstanding any subsequent disability.” 
Peck vs. Randall, 1 J. Reps. 175. 

In Pennsylvania. Hull vs. Vandergrift,3 Binney, 385. 

In Virginia. Fitzhugh vs. Anderson, et al.2 H. D. M. 306. 

In North Carolina. Andrews vs. Milford,1 Hayw. 322. Ibid, 
416. Cam. & Now. R. 92. 
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No doubt, also, in all the States. 

Such being the general rule, is removal out of the State 
after the Statute has begun to run, an exception? It is not by 
the terms of the Statute, for our Statute makes no such exception. 
And it is expressly ruled not to be, by the Supreme Court of 
New York, in Peck vs. Randall, 1 Jonns. R. 165, and by the Con- 
stitutional Court of South Carolina, in Richardson vs. Whitfield, 
2 McCord, 148. 

So we are satisfied, that if the Statute in this case had begun to 
run, it did not stop, because the person in possession of the slave, 
(Lewis,) subsequently:removed without the State. 

[2.] It is, however, farther said, that at the time of the conver- 
sion, and all the time that Lewis was in this State, the plaintiff 
was a non-resident, and that by an exception in our. own Stat- 
ute, it does not run against a non-resident plaintiff. The fact of 
non-residence was proved on the trial. We find no such excep- 
tion in the Statutes now of force in Georgia. 

By the Act of 1767, in which is found the limitation upon actions 
of trover, of and in which is found the larger amount of our Law of 
Limitations, an exception is made, as to suits for the recovery of 
lands, in favor of plaintiffs beyond seas. This exception is found 
in the first section of that Act. In the 9th section of that Act 
there is also an exception in favor of non-resident plaintiffs, in ac- 
tions of ¢rover. This is the section of the Act of 1767, upon which 
the defendant in error relies. We think that itis repealed. The 
whole Act 1767 was repealed by the Act of December, 1805, re- 
vived by the Act of June, 1806, as to all actions and causes of ac- 
tion, which originated under it; and in December, 1806, an Act 
was passed, entitled “an Act to revive and continue in force, an 
Act for the limitation of actions, and avoiding suits in law, passed 
the 26th day of March, 1767, and to amend the Sth and 6th sec- 
tions of said Act.” By the 10th section of the last named Act, 
the Statute of 1767 is declared to be fully in force, from the first 
day of February, 1793. It is argued that this Statute, which in 
the terms of the first section, revives the whole Act of '67, as a 
matter of course, revives the’9th section of that Act, which con- 
tains the exception in favor of the defendant in error. And so it 
would, if there was nothing else inthe Act of December, 1806, 
but that section. Butlet us see farther. The second section of 
this Act of 1806, re-enacts in totidem verbis, the 9th section of the 
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Act of ’67, except so much of it, as contains the saving in fa- 
vor of non-resident plaintiffs, and in lieu of that, and precisely in 
the relative place in which that stood,in the 9th section of the 
Act of ’67, it substitutes a saving for plaintiff, where the defen- 
dant shall remove out of the jurisdictional limits of the State. 
Now, the Act of December, 1806, by its title, is not an act alone 
to revive and continue in force the Act of 1767, but it is also an 
Act to amend the 5th sections of the Act of 1767. The Legisla- 
ture, then, judging of its object by the title, meant to revive that 
Act, except the 5th and 9th sections, and those sections, it inten- 
ded to amend. Accordingly, it proceeded to revive it, and did, 
at the same time amend the 9th section, by re-enacting it, except 
the saving in favor of non-resident plaintiffs, which it omitted, and 
substituted in lieu of that saving, one founded upon the non-resi- 
dence of the defendant. This statement is of itself conclusive, and 
would seem to need no illustration. Here is an amendment, to 
use a parliamentary phrase, by striking out and inserting. Can 
it be believed, that the Legislature meant that both the 9th sec- 
tion of the Act of ’67, and the second section of the amendatory 
Act, should stand? If it did not mean to repeal the 9th section of 
the Act of 67, why re-enact it literally? And if it did intend 
not to repeal, mor particularly that clause which reletes to the 
saving, for the non-resident plaintiff, why when it in the new Act 
enumerates all other savings found in the 9th section, does it omit 
that one? The last Act contains the latest declared will of the 
Legislature. As to all its positive enactments, it is the law of the 
land. All the provisions of the 9th section, identical with those 
of the latest Act, are of course repealed. This being so, how 
would the saving in behalf of non-resident plaintiffs in the 9th sec- 
tion stand? Quite alone, in its statutory and unintelligible sol- 
itude. Stript of its explanatory adjuncts, its context and its orig- 
inal connections, it would be ridiculous in its attitude, and with- 
out practicable application. The General Assembly meant to re- 
peal the saving, founded on the non-residence of the plaintiff, and 
to provide in his behalf one, growing out of the removal of the 
defendant. Isee no good reason, myself, why the non-residence 
of the plaintiff should protect him from the operation of the Stat- 
ute. The Courts of the State are open to him. He can always 
prosecute his remedy. But it is reasonable that he should be pro 

tected when the defendant has removed. In that event, the fact 
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might be, that he does not ascertain the locality of the defendant 
until the Statute has barred his suit, or if ascertained, it might be 
possibly, when he could not sue. There is a difference in the 
equity of the two savings. It might be said that the plaintiff is 
within the equity of the Statute. Not so, because his non-resi- 
dence is not founded upon equal equity with that of the defen- 
dants. Besides, the Court has no power to enlarge the provisions 
of the Statute of Limitations. Certainly not to add an exception. 
Beyond a!l doubt, not to add an exception, when it is manifest 
that the Legislature intended to exclude the very exception sought 
to be added. This thing was attempted to be forced upon the 
Courts of England, and was repudiated. This very point occur- 
red in Brechford et al.vs. Wade. The question grew out of the 
Limitation Law of Jamaica. It contained no exception in favor 
of absenting, and it was insisted that on a principle of inherent 
equity, it ought to be constructively introduced into it. The Mas- 
ter of the Rolls said, “ I have not been able to find any authority 
for this doctrine; but are we, therefore, to introduce into a Stat- 
ute conceived in general terms, all the exceptions which, upon the 
principles of the Common Law, we may think it reasonable that 
the Statute should have contained, and in particular, can 
we do so in cases like the present, when the Statute does notice 
some of the Common Law disabilities, does adopt some of the 
Common Law exceptions, but omits others. Is this choice and 
election made by the Legislature, to be controlled, and in effect an- 
nulled by a supposed inherent equity, which is to prevent them 
from s6 legislating, as in reality, it would come to a question of 
competency? Ifthe Legislature have deliberately made this dis- 
tinction, how can we refuse to give effect to it, without denying 
that it was competent for the Legislature, so to distinguish the 
case of absentees from that of infants, feme coverts and persons of 
non sane memory ? I have no doubt the omission was intentional.” 
17 Vesey, 90. Angel on Limitations, 204, 205. 

The intention of the Legislature to disallow this exception is 
manifest in this, that in 1817, they passed a declaratory law, ex- 
ptessly excluding it. The constitutionality of that law was de- 
nied in the argument, but as we are satisfied that the 9th sect. of 
of the Act of ’67 is repealed, we rest our opinion there, without 
deciding the constitutionality of the Act of 1817. It is our opin- 
ion that the Court erred in deciding that the plaintiff below was 
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protected from the operation of the Statute of Limitation of Geor- 
gia, by reason of his residing out of the State. 

As before stated, Lewis carried the slave in controversy, with 
him to the State of Mississippi, and retained possession until the 
statutory bar of that State had fully attached, when Wynn, the 
defendant, bought him at public sale, under a judgment against 
Lewis. He plead in bar of this suit, his title to the negro through 
Lewis, and Lewis’ statutory title acquired under the Statute of 
Limitations of Mississippi. The Limitation Act of that State was 
formally pleaded and set forth. To this plea the plaintiff de- 
murreid, upon the ground that Acts of Limitation are in bar of 
remedies, and that as to remedies in persvnal actions, the lex fort 
governs. The Limitation Acts of Mississippi, therefore, and rights 
acquired under them, could not be a defence to a suit brought 
in Georgia. The presiding Judge sustained the demurrer, and 
the defendant excepted. 

There is no doubt of the correctness of the two general propo- 
sitions insisted upon by the plaintiff below, to wit, that unless 
Limitation Acts, in their provisions, bar rights, they relate only 
to remedies, and that in actions for the recovery of personal prop- 
erty, the law of the forum obtains as to the remedy. However 
the soundness of these positions, or rather of the latter position, 
may have been questioned by writers on the European cofttinent, 
particularly by civil ones ; yet it is a firmly established and uni- 
versally conceded rule of the Common Law, not, however, as 
we shall see, wholly without exception. The rule that suits 
must be brought within the time prescribed by the law of the 
State wherein the Court sits in which they are instituted, is based 
upon principles of international justice and policy. Every na- 
tion must have the right to prescribe the time and mannér in 
which, avd the circumstances under which suits shall be litigat- 
ed in its own Courts. Foreigners ought to be subjected to the 
same laws which govern citizens ; property ought not to be sub- 
ject to the various laws of surrounding States. The Limitation 
Law which protects a citizen against his fellow citizen, ought 
also to protect him against a foreigner, and the law which 
bars from our halls of justice a citizen, ought equally to exclude 
a foreigner. So also, the time which the law gives to a citizen, 
within which to prosecute his rights, ought in justice and in com- 
ity, to be given to a foreigner. For the general rule, see 4 
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Cow. 528, note. Ihid, 530. 1 Gallis, 371. 2 Mason, 321. 10 
Barn. & Cress.903. 1 Barn. & Adol, 284. 2 Bing. N. C. 20, 209. 
212. 5 Clark §; Finell, 1 B.14,15,16,and 17. 2 Conn. 472. 3 
Thid, 523. 8 Peters, 361. 11 Pick. 36. 3 John. Ch. R.190. 6 
Wend.475. Story’s Conf. of Laws. sect. 577. 

[3.] We have determined that title by possession of personal 
property, acquired under our own Statutes of Limitation, is not 
only a good defence, against an adverse claimant, but invests the 
possessor with the absolute property. Paschal, Admr. vs. Davis, 
3 Kelly, 265, Sims vs. Canfield, 2 Alab. R. 561. Brent vs. 
Chapman, 5 Cranch, 358. Goodman vs. Munks, 8 Porter R. 94. 
Doyle vs. Bowler, 7 Ala. R. n. 8. 246. 2 Bay, 156. 3 H. & 
Munf. 57. According to this decision, Lewis, in the State of 
Mississippi, had such a title to this slave as would have enabled 
him, if disposessed there, to sue for and recover him ; that title pas- 
sed to Wynn, and in that State the Aet of Limitations would not 
only have protected him, but upon his title derived from Lewis, 
he could then have maintained hisaction. Coming into this State, 
and bringing here the slave and his title, he encounters a suit. 

[4.] Can he defend himself upon that title? We have seen 
that according to the general rule, he cannot. But according to 
an exception to that general rule, stated by Mr. Story in his Con- 
flict of Laws, and upon the authority of cases determined in accor- 
dance with the principles of that exception, we think he can. 
The learned writer thus states the distinction. ‘Suppose the 
Statutes of limitation or prescription of a particular country, do 
not only extinguish the right of action, but the claim or title it- 
self, ipso facto, and declare it a nullity, after the lapse of the pre- 
scribed period, and the parties are resident within the jurisdiction 
durmg the whole of that period, so that it has actually and. fully 
operated ; under such circumstances the question might proper- 
ly arise, whether such Statutes of limitation or prescription, may 
not afterwards be set up in any other country to which the par- 
ties may remove, by way of extinguishment, or transfer of the 
claim or title.” In Story’s Conflict of Laws, sec, 582, Mr. Sto- 
RY illustrates his position, by supposing the case of property ad- 
versely held in one State, until the statutory title is perfect and 
the owner removes into another State with his property, where 
there is a longer time of prescription, or none at all. In such a 
case, he intimates very plainly, that the title could not be impugn- 
ed in the State to which the possessor may remove. The case 
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supposed, is, in all the principle, involved the case before this 
Court. Judge Srory says, that it has been determined, that such 
a title under such circumstances, cannot be impugned. The case 
of a debt, possibly, might stand upon somewhat different ground. 
The decisions have been upon personal property. The Supreme 
Court so decided. In Shelly vs. Gray, that Court determined, 
that five years possession of a slave, constitutes a title in Virginia, 
which might be set up as a defence by the defendant in the Courts 
of Tennessee. 11 Wheat. Rep. 361, 371. Here then, is the au- 
thority of the highest tribunal known to our laws, upon the point 
I am now considering. The Supreme Court of the United States 
have adjudged, that a title to a slave acquired under the limita- 
tion laws of Mississippi, may be set up in defence in this State, 
to an action brought for his recovery. Ido not perceive that the 
principle has been tested in any of the States, except in Massa- . 
chusetts, where it was seriously and ably controverted by Chief 
Justice Saaw. In Bulger vs. Roche, the decision in Massachu- 
setts was against it. It is worthy of remark, that the Supreme 
Court, in Shelly vs. Gray, do not insist upon the qualifications 
which Judge Story annexes to the principle. That is authority, 
therefore, for the rule, without qualification. All that appears to 
be necessary by the judgment of the Supreme Court, is, that the 
title shall have accrued according to the laws of the State from 
which the owner of the property removes. We are not, howev- 
er, prepared to adopt the rule, without the qualifications. Let 
us now see what they are. They are two. First, the limitation 
Act of the foreign State, musi not only bar the right of action, 
but it must also bar the ¢itle or claim. Second, the situation of 
the parties must be such, that the Statute has fully and actually 
operated on the case. The latter qualification is not stated as 
Judge Srory states it. He states it thus: “ The parties must be 
resident within the jurisdiction, the whole of the prescribed peri- 
od, so that the Statute has actually and fully operated upon the 
case.” The qualification which he designs to express, is clearly 
this, to wit: the Statute must have actually and fully operated up- 
on the case. The residence of both parties is required by him, be- 
cause generally, the Statute cannot actwaliy and fully operate up- 
on the case, without such residence. And that for the reason, 
that Statutes of limitation very generally contain a, saving in fav- 
or of non-resident plaintiffs, or in their favor by reason of the 
VOL. V. 30 
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non-residence of defendants. These exceptions, one or both, are 
found in almost all the limitation Acts of the world. As in Eng- 
land, Massachusetts, Virginia, Georgia. Hence, speaking of this 
subject, in reference to these Acts at large, there is a perfect pro- 
ptiety, in the formulary of words adopted by him. Parties must 
reside within the jurisdiction the whole period. Why? So that 
the Statute may actually and fully operate in the case. In a State 
where there is an exception to the operation of the Statute, grow- 
ing out of the non-residence of either plaintiff or defendant, the 
Statute could not actually and fully operate upon the case, ex- 
cept in cases where both parties reside within the jurisdiction. I 
think it is perfectly manifest, that the qualification intended is, 
that the Statute must actually and fully operate in the case, and 
hence the propriety of stating it as I have done. _ If by law, the 
situation of the parties is such, that the-Statute has as fully opera- 
ted upon the case, although one of them has not resided in the ju- 
risdiction the whole period, as it could were they both resident 
all the time within the jurisdiction; then, the qualification is ful- 
filled. And that is the case where the defendant has resided the 
whole term within the jurisdiction, and there is no exception in 


the Act in favor of non-resident plaintiffs.* 
In this case, it will not be questioned but that the Statute did 


*NotE.—Copy of the provisions of the Mississippi Statute of Limitations, ap- 
plicable to actions of trover. 
- June 7, 1822. 

“ Sec. 91. All actions of trespass guare clausum fregit, all actions of trespass, 
detinue, trover and replevin, for taking away goods and chattels, all actions of 
debt founded upon any lending or contract without specialty, or for arrearages 
of rent due on a parol denied, and all actions of account, and upon the case, ex- 
cept actions for slander, and except, also, such actions as concern the trade or 
merchandise, between merchant and merchant, their factors, agents, and ser- 
vants, shall be commenced and sued within six years next after the cause of 
such actions shall have accrued, and not after.” (See 196,108, 109, 110, 111.) 


Provisions as to minors, feme coverts, and insane persons. 

“ Sec. 94. If any person or persons, who is, orare, or shall be entitled to any 
of the actions specified in the three preceding sections of this Act, is, are, or 
shall be, at the time of any such cause of action accruing, within the age of twen- 
ty one years, feme covert or insane, then such person or persons shall be at lib- 
erty to bring such action, so as he, she, or they institute or take the same within 
such time as is before limited, after his, her, or their coming to or being of full 
age, discovert, or of sane memory, as by other persons heaving no such impedi- 


ment, might be done. 
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operate as fully and actually upon the case, as if Lee, the plain- 
tiff, had resided, as well as Lewis, the whole of the term in that 
State. Lewis’s title was as perfect, the property in the slave was 
as immovably fixed in him by the limitation laws of Mississippi, 
as it could have been had Lee resided there all the time. The 
reason is, that notwithstanding his non-residence, by the provis- 
ions of those laws the Statute bar attached. So also in this case, 
the other qualification is fulfilled ; for it was admitted on the ar- 
gument, that the Statute of limitations of Mississippi, barred not 
merely the right of action, but also the title or claim. The case, 
then, is fully within the distinction taken by Mr. Svory, and much 
stronger than the case determined by the Supreme Court of the 
United States. In case of contracts, it is conceded that the law 
of prescription of a particular country, does not form any part of 
the contract ; it merely operates upon it ex post facto, by affect- 
ing the remedy. Yet it might admit of a doubt, whether this is 
true, when the law of prescription absolutely annuls the contract 
as well as bars the remedy, after a limited time. It may bea 
question, whether in that case the prescriptive law does not en- 
ter into the contract. _ If it does, then it will be respected by for- 
eign jurisdictions; for as to the construction and effect of contracts, 
the lex loci contractus governs. This view of the matter is pre- 
sented by Chief Justice Tinpat, in commenting in a late cause, 
upon the distinction taken by Mr. Story. He says, “ With such 
restriction, it does indeed appear but reasonable, that the part of 
the lex loci contractus which declares the contract to be absolute- 
ly void at a certain limited time without any intervening suit, 
should be equally respected by the foreign country, as the part 
of the lex loci contractus, which gives life to, and regulates the con- 
struction of the contract ; both parts go equally ad valorem con- 
tractus, both ad decisionemlitis.” Huber vs. Steiner, 2 Bing. New 
R. 202. In that case, the proposition of Judge Story, with the 
qualifications which he makes, met with the approval of the Eng- 
lish Court of Common Pleas; an indorsement, which constitutes 
of itself, very satisfactory authority. So also it was approved by 
Lord Brougham, in Don vs. Lipman, in the House of Lords. He 
calls it excellent, and seems not to have enforced it, because the 
case before him did not come within the prescribed qualifications. 
I cannot permit myself to doubt, but that both of these distin- 
guished Jurists would, in cases falling within it, give effect to the 
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doctrine of our own not less renowned Srory. Satisfied as we 
are of its soundness, and this case being, as we conceive, fully 
within its requirements, we give it our sanction, and determine 
it accordingly. 

[5.] The demurrer tothe pleas of the Mississippi Statute of lim- 
itation having been sustained, the defendant proposed to read in 
evidence under the general issue, a certified copy of the record 
of that Statute, which was refused by the Court, and upon that 
refusal the defendant excepted. Holding the opinion he did as 
to the admissibility of this defence, the circuit Judge was right 
in repelling this evidence. Holding the opinions we do as to this 
defence, as a question of pleading and evidence, we think the re- 
cord was admissible under the general issue. Conversion is the 
gist of the action of trover. The general issue puts in issue that 
fact, and evidence which negatives the conversion, is admissible 
under that plea. If the defendant had a title to the property, 
good against the plaintiff, he made no conversion ; and as the re- 
cord went to show title in him, and those under whom he claim- 
ed, it was competent. _It was better, however, to plead it ; more 
in accordance with the spirit of our Statute. 


[6.] The defendant in the Court below insisted, that Mrs. Me- 
Millan, the cestui que trust, having possession of this slave from 
her trustee, Lee, the deed of trust was executed ; and that he, as 
trustee, could not maintain trover for him. The circuit Judge 
disaffirmed this doctrine, and so do we. 

The legal estate was in the trustee ; of that, he had never been 
divested. The trust was not alone for Mrs. McMillan, it was al- 
so for her children. It was not a trust consummated when the 
slave was delivered into her possession. She would not by a 
sale, defeat the limitation over to her children. The trustee held 
the legal title for the purposes of the trust, and was entitled to 
the possession as against strangers to the deed; at law, as against 
Mrs. McMillan herself. We think the Court was right in sustain- 
ing the action. Lerrin on Trusts, 247, 481. Willis on Trustees, 
72, 73, 77, 84, 109, 482. See also Blake vs. Irvin, 3 Kelly, 345. 
Hill on Trustees, 274. Goodtitle vs. Jones,7 T.R.47. 4 B. & 
Ald. 745. Jones vs. Jones, 3 Bro. C. C. 80. 

[7.] It was further urged by the defendant in the Court below, 
that when a plea is demurred to, the demurrer roves through the 
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whole record; and that it is the duty of the Court, to look through 
the record and give judgment against the party first in default. 
He farther insisted, that this writ was insufficient; it is a mere 
fiction, and does not, as required by our Statute, plainly and dis- 
tinctly set forth the plaintiff’s cause.of action; and the plaintiff 
having demurred to the pleas, and the plaintiff being first in de- 
fault, judgment should be rendered against him on his declaration, 
The rule, as stated, was not recognized by the circuit Judge, as 
applicable to our Courts. Nor do we recognise it as appli- 
cable to our Courts. Our Statute, sends the case to the ju- 
ry upon the declaration and answer, and thus overrules the old 
English practice, as claimed by the counsel for the plaintiff in 
error. So thinking, we give no opinion as to the sufficiency of* 
the declaration in trover. 

[8.] By rule of Court, the plaintiff, unless the defendant intro- 
duces no testimony, is entitled to open and to conclude the argu- 
ment of the cause before the jury. In this case, the plaintiff’s 
counsel declined to open his cause. The defendant moved the 
Court, that he be required to open his cause, which the Court de- 
clined to do; and he excepted. Our Courts are organized to ad- 
minister justice according to law. It is the right ofa party tu ap- 
pear by counsel and in his own proper person, not only in the 
conduct of bis cause, but in the discussion of its merits before the 
jury. Lightly as some may esteem it, this is one of the most val- 
uable of the rights of the citizen. It is necessary to a fair.and 
impartial trial according to law; a right long denied to our Brit- 
ish ancestry. Appearance by counsel, is an aid to the Court in 
the ascertainment and application of the law, however profound 
the learning or admirable the wisdom of the Bench. It is one of 
the most salutary checks upon a weak or corrupt Court. _ Brit- 
ish liberty is as much indebted to the eloquence and learning of 
Erskine, before the Courts and juries of that country, as to the 
labors of any one of its wisest statesmen in the halls of legisla- 
tion. The object is not to secure, by management, or trick, or 
dexterity, against the law and against the evidence. Such is not 
the legitimate object of appearance by counsel. Such is not the 
vocation of our noble profession, always distinguished, as it has 
been, for its liberal views, its enlightened patriotism, and its con- 
secration of virtue, justice, and order. Its object is to aid in the 
ascertainment of truth—in the strict, and, therefore, equitable ad- 
ministration of the laws of the land. Important as this privilege 
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is, it becomes necessary, so to order its exercise as to maintain 
it equa’, or as nearly so aa practicable, between the parties. To 
maintain this equity, in the privilege of argument before the ju- 
ry, our rules of Court give the opening and the concluding ad- 
dress to the plaintiff in the ¢ction, except in cases where the de- 
fendant introduces no evidence; then he is entitled to the conclu- 
sion, The opening is not merely a privilege to the plaintiff, it is 
also a privilege to the defendant, that the plaintiff open to him 
the grounds of law, arising upon the facts and pleadings in the 
case. If, as in this case, the plaintiff is permitted to waive his 
right of opening, the opposite party is in the dark, to some extent 
at least, as to the grounds upon which he will rely. Each party 


‘ought to be heard upon those grounds upon which each relies for 


a recovery. This is certainly equitable. And thisis not the case 
if the party in conclusion is not required to develop the grounds 
of his reliance. The Court, too, has an interest in the matter. 
He ought to desire discussion upon the points upon which he is 
called to decide, if not always, yet very generally. If they are 
not made until the conclusion, he hears but one side, unless, in- 
deed, he chooses to disturb the regularity of the proceeding, by 
allowing the other side a reply. We think, therefore, and such 
is our judgment, that the party who is entitled to the concluding ar- 
gument in all cases under our rules of Court, should be required to 
state to his adversary, before he addresses the jury, the grounds in 
the pleadings upon which he will rely, and the points of law that he 
will make in the case, and also be required either to read, or present 
tohim the authorities which he expects to use, and farther, that the 
party inconclusion shall be confined in his argument, to the grounds, 
points, and authorities thus exhibited. 

It is not, however, to be understood that the counsel who is in 
conclusion, and who is also entitled to open the cause, shall not 
be at liberty, if he chooses to do so, to argue the case at large in 
his opening speech. 
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No. 25.—Henry T. Hatt, e¢ al. plaintiffs in error, rs. Epwarp 
Carey, assignee, defendant. 


[1.] An exception toa declaration taken by way of demurrer at the trial term 
of the Court, which would not be good in arrest ef judgment, will be over- 
ruled under the provisions of the 14th Common Law rale of practice. 

[2.] The Act of 1840 which provides lor the appointment of a receiver to take 
charge of the assets of the Ranks where the clurters thereof may be declared 
forfeited by judicial proceedings, and the several Acts amendatory thereof, do 
not impair the rights of the debtors to the Bank. The Statute being remedial 
in its character, is not unconstitutional. 

[3.] The books of a corporation are admissible in evidence for the purpose of 
showing the regularity aud legality of the proceedings of the corporation; but 
not to establish a right in its favor against third persons, 

[4.] Persons acting publicly as the efficers cf a corporation, will be presumed 
rightfully in office, so far as it regards third persons ; and their official acts will 
be binding on the corporation to the extent of the rights of such third persons, 

[5.] In a suit upon a negotiable note, the defendant will not be permitted, to 
raise the question of title, uuless it is made to appear that it is necessary for 
the purpose of his defence. 


Assumpsit, tried before Judge ALexanper, in Muscogee Supe- 
rior Court, May Teim, 1848. 


This action was brought by the defendant in error, vs. assignee 
of the Bank of Columbus, for the use of Seaborn Jones, against 
the plaintiff in error, upon their promissory notes, amounting to- 
gether to over $17,000 principal. These notes were made pay- 
able “ to the order of A. B. Davis, Cashier.” The declaration 
alleged that they were made and delivered to Davis, and then 
proceeds to describe them, and alleges that it was meant and in- 
tended to make them, (by the expression “ A. B. Davis, Cashier,” 
payable to the Bank of Columbus. It also alleges that the Bank 
assigned said notes to plaintiff. The defendant pleaded several- 
pleas. The defendant on the trial demurred to the plaintiff’s 
declaration, on the ground that the property in said notes did not 
appear by the pleadings ever to have been in the Bank of Co- 
lumbus. The demurrer was overruled, and defendants excepted. 

The plaintiff then demurred to the second and third pleas of 
the defendants. The second plea alleged that the Bank never 
did assign said notes to plaintiff. The third plea alleged that the 
Bank had been dissolved by the judgment of the proper Court, 
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and at the time it was dissolved, it owed the notes sued on. The 
Court below sustained the demurrer to the pleas, and they were 
stricken, and the defendants excepted. 

The first plea was the general issue, and the fifth was that the 
assignment was made to defeat the operation of forfeiture. Issue 
was taken on these last. 

The plaintiff then offered in evidence the notes described, with- 
out an assignment ; the defendants objected. The Court allowed 
them to be read, and defendants excepted. 

The plaintiff proved a manuscript book to be the minutes of 
the Bank, and offered to read some portion thereof, in evidence, 
to-wit, a recital therein that the Board, on June 10th, 1843, met; 
present, P. T. Schley, Pres.; L. J. Davis, H. Holt, and A. B. 
Davis; and that it was resolved by said Board that the Bank 
make an assignment of all its property, and that the President 
and Arthur B. Davis be instructed to execute it, which deed to 
be executed was copied on the minute book, and the copy so en- 
tered was also offered in evidence. The defendants objected, and 
the Court permitted the same to be read, and defendants excep- 
ted. The plaintiff proved, that when the resolution to make the 
deed was adopted, Schley was acting as President, and A. 
B. Davis as Cashier, and that none but four directors were pres- 
ent, including A. B. Davis, Cashier. Plaintiff proved the loss 
of the deed of assignment, and offered to read a copy thereof, 
from the record book of said Superior Court. The defendants 
objected. The Court permitted it to be read, and defendants ex- 
cepted. 

The plaintiff proved that the deed was executed as the copy 
purported, and also that the Bank owned the notes when the deed 
was made. The defendants then proved by Schley that he never 
purchased any shares in said Bank; that A. B, Davis, or one 
Smith, transferred to him thirty shares to make him eligible as di- 
rector, that he never paid for them, and did not know whether 
he ever had a certificate therefor, and if so, what he did with it. 
The defendants then read in evidence the judgment of the Supe- 
rior Court of Muscogee county, dissolving said Bank, dated June 
13th, 1843. The deed of assignment to plaintiff, also the resolu- 
tion of the Bank en its minutes, directing an assignment, were 
dated June 10th, 1843. 

The defendants contended that said deed of assignment was 
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void. The Court charged the jury that its validity could not be 
inquired into, and the defendants excepted. 

Upon which exceptions the following assignment of errors was 
made : 

1. Overruling the demurrer to plaintiff’s declaration. 

2. Sustaining demurrer to 2d and 3d pleas. 

3. Permitting the notes to be read without an assignment. 

4. Permitting a portion of the minutes of the Bank to be read. 

5. Permitting the copy deed of assignment to be read in evi- 
dence. 

6. In charging that the validity of said deed could not be im- 
peached. 


Joun Scutey and Jonnson & Witu1AMs, for plaintiffs in error. 
Doveuerrty, and Jones, Bennine & Jones, for defendant. 


By the Court—Warner, J., delivering the opinion. 


[1.] The first ground of error assigned to the decision of the 
Court below, is the overruling the demurrer to the plaintiff’s de- 
claration. 

This objection to the declaration was taken at the trial term, 
and if good at any time, certainly was not good in arrest of judg- 
ment. It is contended, that the plaintiff should have alleged, the 
note was made payable to the Bank of Columbus, and given a 
correct description of it, inasmuch as Davis, the Cashier, was 
only the agent of the Bank. By the 14th Common Law rule of 
practice, all matters appearing on the face of the declaration, or 
process, that would not be good in arrest of judgment, shall be 
taken advantage of at the first term of the Court. Hotchkiss, 
948. In any event, the declaration would have been amendable, 
and the objection would not have been good, in arrest of judg- 
ment, and was properly overruled by the Court, at the trial term. 

[2.] The general ground of error taken, is to the decision of 
the Court below, in sustaining the demurrer to the defendants’ 
second, and third pleas. The position assumed by the plaintiffs 
in error is, that by the Common Law, on the dissolution of a cor 
poration, all the debts due to, and from the corporation, are extin- 
guished ; and that when the notes sued on were executed to the 
bank, the makers contracted, with reference to this contingency, 

VOL. V. 31 





242 SUPREME COURT OF GEORGIA. 





Hall vs. Carey. 





and that the Acts of the Legislature of 1840, which provided 
against that contingency, by requiring the assets of the Bank to 
be placed in the hands of a receiver, for the benefit of the credi- 
tors thereof, as well as the Acts of 1841, 1842 and 1843, being 
amendatory of the Act of 1840, upon that subject, necessarily ¢m- 
pair the obligation of that contract, and are therefore unconstitu- 
tional and void. In this State, on the dissolution of a corporation, 
without any special provision by Statute, all the personal estate 
of the corporation vests in the people, as succeeding to the rights 
of the crown at Common Law. Whether in equity the debtors 
to the corporation would be held as trustees, for the benefit of its 
creditors, it is not necessary now to decide. The people of the 
State, in whom the personal property of the Bank would have 
vested. have, in their sovereign capacity, by a legislative enact- 
ment, provided against such a contingency, and afforded a remedy, 
by declaring that the assets of the Bank shall be placed in the 
hands of a receiver, for the benefit of the creditors of the bank. 
The legal presumption is, that the makers of the notes received 
from the Bank a valid consideration therefor. But it is said, the 
makers of the notes contracted with the Bank with a direct ref- 
erence to this contingency, of the dissolution of the corporation, 
and it constituted an important element in the consideration of 
the notes. It is possible the contract may have been made with 
the Bank in view of this contingency, that the Bank would lose 
all remedy by which it could enforce a collection of the notes in 
the event of a dissolution of the corporation, against the makers ; 
but they must also be understood to have contracted, in view of 
the right of the people, in whom the assets of the Bank 
would have vested, on a dissolution of the corporation, by a leg- 
islative enactment, to provide a remedy against such a contingency, 
and to provide a remedy for the creditors of the corporation. 
The several Acts of the Legislature are remedial in their charac- 
ter, and impair no right vested in the plaintiffs in error, under 
their contract. They are not deprived of any ground of defence 
which they would have had against the Bank. The Act of 1843, 
however, expressly recognises and declares, that the assignment 
was made by the Bank, of all its real and personal debts and effects, 
to Carey, the assignee, prior to the judgment of forfeiture, and 
the plea of the defendants negatives this legislative declaration, 
which we think the Court below was bound to notice, as the law 
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of the lafhd, being a public Statute, and therefore properly sustained 
the demurrer to the defendant’s pleas. 

In regard to the third assignment of error, perhaps it would 
have been more regular to have tendered the deed of assignment, 
with the notes, to the jury; but as the assignment was subse- 
quently proved, the plaintiffs’ title was made out by different links, 
in his chain of testimony, and the Court did not err in permitting 
him to do so. The next error assigned upon the record, is the 
admission of the Bank books in evidence on the part of the plain- 
tiff. 

[3.] The books were offered in evidence for the purpose of 
proving that the assignment was duly made by the officers of the 
Bank. Although itis true, that the books of a corporation cannot 
be received, to establish a right in the corporation, as against third 
persons ; yet, they may be used for the purpose of shewing the 
regularity and legality of corporate proceedings. Angel § Ames 
on Corporations, 533-4. The assignment by the Bank to the as- 
signee, of its assets, created no new right: it merely transferred 
what rights it had. Such transfer of the defendants’ notes, placed 
them in no worse condition, so far as regards the merits of their 
defence, than if the suit had been brought against them, by the 
Bank, instead of the assignee. The books of the Bank, we 
think, were admissible, to shew that the assignment of the assets 
was regularly and legally made to the assignee. By the Act in- 
corporatiug the Bank of Columbus, it is provided— “ No less 
than four directors shall constitute a Board, for the transaction of 
business, of whom the President shall always be one, except in 
case of sickness, &c.” Prince, 85. It is insisted by the plaintiffs 
in error, that notwithstanding there were four directors present, 
at the time the assignment was made, that one of them being the 
Cashier of the Bank, he could not act in the capacity of director 
and Cashier at the same time—and that one of the directors 
(Schley) stated, that he never purchased any shares in the stock of 
the Bank; that thirty shares were transferred to him by Smith and 
Davis, to make him eligible as a director, and did not know 
what he had done with the certificate. The position assumed is, 
that under the state of facts disclosed, the directors were not au- 
thorised, under the charter, to make the assignment. 

[4.] Persons acting publicly as officers of a corporation, are to 
be presumed rightfully in office, so far as it regards chird persons, 
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and their official acts will be binding on the corporation, to the 
extent of the rights of such third persons. Angel 5 Ames, 81, 
82. An officer, de facto, is one coming into office, by colour of elec- 
tion, and all his acts are good, until he is removed; at least so far as 
they concern the public, or the rights of third persons, who have an 
interest inthe actdone. The people vs. Collins, 7th John. Rep. 549. 

[5.] It does not appear on the face of this record, that it is nee- 
essary for the defence of the defendants, that the question of the 
plaintiff’s title to the notes, should be inquired into; and we held 
in Field vs. Thornton, 1 Kelly, 306, that the question of title in 
negotiable paper, is one which a defendant will not be permitted 
to raise, unless it is made to appear, that is necessary for the pur- 
poses of his defence. The record exhibits the fact, that the notes 

.were given by the defendants, for money advanced by the Bank, 
to them, to purchase cotton. 

It is unnecessary to consider the exception to the admissibility 
of the copy-deed of assignment in evidence, as the record shews, 
that afterwards, the plaintiff introduced the original deed in evi- 
dence, after having duly proved its execution, on the day it bore 
date, and that the assignee took the control of the assets of the 
Bank. The deed of assignment is dated on the 10th of June, 
1843, and the judgment of forfeiture was rendered against the 
Bank on the 13th day of the same month. 

The Court charged the jury that the validity of the deed of as- 
signment could not be inquired into, to which the defendants ex- 
cepted. | 

The charge of the Court must be understood, in reference to 
the facts before it. The defendants were indebted to the Bank, 
for money advanced to them, for which these notes were given. 
The record does not show it was necessary for their defence, that 
they should inquire into the validity of the plaintiff’s title, as was 
ruled in Field vs. Thornton, and in that view of the case, the Court 
did not err, in charging jury, that the validity of the assignment 
could not be inquired into by the defendants. The whole record 
exhibits an effort, on the part of the defendants, to get clear of 
an honest debt, by the mzsfortunes of their creditors, rather than 
the justice of their defence. 


Let the judgment of the Court below be affirmed. 
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No. 26.—F rancis Dantets, plaintiff in error, vs. Kyne & Bar- 
NETT, defendants in error. 


[1.] Notice by a Bank that it will receive on deposite the depreciated bills of 
another Bank, is no evidence of the insolvency of the Bank making such offer. 


[2.] If the holder of a Bank check neglect to present the same for payment 
within a reasonable time, and the Bank fail between the time of drawing and 
the presentation thereof, the drawer is discharged from liability, to the extent 
of the injury he has sustained by reason of said failure. 


[3.] The general doctrine applicable to Bank checks extends to all holders, 
whether payees or transferees, and that is, that in order to charge the drawer 
in case of dishenor, the same must be presented for payment within a reasona- 
ble time, and notice given to the drawer within a like reasonable time, other- 
erwise the delay is at the peril of the holder. 


Assumpsit, tried before Judge ALexanper, Muscogee Superi- 
or Court, May Term, 1848. 


The action in this case was predicated upon a check, of 
which the following is a copy: 

“ Cotumsus, January 15, 1842. 

Bank of Columbus, pay to L. Gambrill or order, five hundred 
and twenty-four dollars. 

KYLE & BARNETT. 
$524 00. 

Indorsed, L. GAMBRILL.” 

The check having been transferred by indorsement to the plain- 
tiff in error, the suit was brought in his name. - 

Upon the trial, the check, and also the protest made upon its 
presentation for payment, and the non-payment, were successive- 
ly read in evidence to the jury, when the plaintiff closed. 

The defendants having pleaded specially, that whemsaid check 
was drawn on the said Bank of Columbus, to wit: onthe fifteenth 
day of January, 1842, the said Bank was solvent, and paid checks 
thereon promptly, on presentation; and that before the presenta- 
tion thereof, to-wit: on the first day of April, 1842,the said Bank 
failed, and suspended payment, with the funds of these defendants 
on deposit, to an amount more than sufficient to pay said check ; 
and that by the failure to present said check, these defendants 
were injured, to the extent of the total loss of said funds—pro- 
ceeded to the proof of their plea. 

They proved from the books of the bank, that the defendants, 
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at the date of the check, had on deposit in said Bank over two 
thousand dollars. The Clerk, who identified and proved the 
books, did not know what funds defendants deposited. It ap- 
peared also, from the books, that the defendants had checked out 
all of their deposits except $524 3,8;, which last amount appear- 
ed still to remain to their credit. The witness, (the Clerk,) far- 
ther stated that he left said Bank as Clerk, about the 7th Janua- 
ry, 1842; that the Bank had been in a state of suspension some 
time before that, and believed that it had resumed specie pay- 
ments on the first of January, 1842, under the Act of the Legisla- 
ture of 1841; and that about the time he left said Bank it paid spe- 
cie upon some of its demands ; thought specie was not demanded 
upon checks. The counsel for plaintiff proposed to ask the wit- 
ness if (at the date of the check sued on) there was hanging at 
the counter of the Bank of Columbus, a notice to the public that 
it would receive Planters and Mechanics’ Bank bills, and other 
depreciated paper on deposit, and that it was paying out the 
same to its depositors, who should deposit such paper, which 
was objected to by defendants’ counsel, and the objection was sus- 
tained by the Court below, and decided to be improper. To 
which decision the counsel for the plaintiff excepted. 

Col. Seaborn Jones was then sworn on the part of the defen- 
dants, and stated, the Bank resumed specie payments on the Ist 
January, 1842, under the requirements of the Act of the Legisla- 
ture of 1841, on that subject, and that said Bank paid specie, but 
did not remember whether upon the bills of said Bank or checks 
drawn upon it, but that it paid all presented by him, either in 
specie or specie funds, but did not remember whether he presen- 
ted bills or checks, and that the Bank suspended specie payments 
again in March 1842. 

The plaintiff then introduced Sterling F. Grimes as a witness, 
who testified that the Bank, in January, 1842, received Planters 
and Mechanics’ Bank bills, Central Bank bills, and Alabama Bank 
billsin payment of notes, (sent to said Banl: for collectiou,) payable 
in New York, with current rates of exchange, and charging 12 1-2 
to 15 per centum premium, as the,current rate of exchange upon 
New York. Augustus Peabody was also introduced asa witness on 
part of plaintiff, who testified that he went into said Bank of Co- 
lumbus as Clerk, within four or five days after John D. Carter, the 
former Clerk, left said Bankas Clerk,) which was a short time be- 
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fore the middle of January 1842, and that he remained in said 
Bank as Clerk until it finally suspended specie payments alto- 
gether and that while he was in said Bank as Clerk, it did not 
pay specie upon checks drawn upon said Bank by depositors, but 
paid checks in Planters and Mechanics’ Bank bills and other de- 
preciated bills, and that it paid specie only upon its own bills. It 
was also in evidence that the plaintiff resided out of the State of 
Georgia. 

The cause was submitted to the jury upon the foregoing evi- 
dence, when the plaintiff’s counsel requested the Court to charge 
the jury, that if they believed from the evidence that the Bank of 
Columbus was not paying specie upon checks draws upon it, at 
the time of the drawing of said check and afterwards, but paying 
them in currency at 121-2to 15 per centum discount, then 
the defendants have not sustained loss, or if any, only the differ- 
ence of the depreciated currency at the date of the check, and at 
the time of the presentation. Thatthe defence, if good at all, 
would be good only between the drawers and the drawees, and 
not against the plaintiff, who is the indorser and bona: fide holder 
without notice, and for a valuable consideration. All which the 
Court refused to charge, to which refusal the plaintiff’s coun- 
sel excepted. 

The Judge below, in his certificate tothe Bill of Exceptions certi- 
fise to the additional fact, that he instructed the jury, “ if the defen- 
dants had on deposit in said Bank, money or any effects of value at 
the time of the drawing said check, and the holder thereof failed to 
present the same for payment within reasonable time, and the Bank 
failed between the time of drawing and the presentation there- 
of, then the drawers were discharged from liability on said check, 
to the extent of the injury they may have sustained by reason of 
such failure.” 


Joun Scutey, for plaintiff in error. 
Jones, Bennine & Jones, and Hout, for defendants. 
Points submitted for plaintiff in error. 


The first ground taken, that the Court erred in deciding that the 
plaintiff’s counsel could not ask the defendants’ witness, John D. 
Carter, upon the cross-examination, “If at the date of the check 
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sued on, there was hanging at the counter of the Bank of Colum- 

bus, a notice to the public that it would receive Planters and Me- 

chanics’ Bank bills and other depreciated paper on deposit, 
and that it was paying out the same to its depositors- who 
should deposit such paper.” Best on presumptions of Law and 

Trust, p. 212 to 216. 1st Greenleaf’s Ev. sec. 53. 

The second ground taken, that the Court erred in refusing to 
charge the jury, “ That if they believe from the evidence that the 
Bank ot Columbus was not paying specie upon checks drawn up- 
on it, at the time of the drawing of said check sued on, and after- 
wards, but paying them in currency at 12 1-2 to 15 per centum 
discount, that the defendants have not sustained loss.” Ez parte 
Brown, 2 Story Rep. 502 to 515. Story on Promissory Notes, &c. 
sec. 497 and 498. Story on Bills, sec.356. Wallace vs. McConnel, 
13 Peters’ Rep. 136. 

The third ground taken, that the Courterred in refusing to charge 
the jury, “ That if they believe from the evidence that’ the Bank 
of Columbus was not paying specie upon checks drawn upon it 
at the time of the drawing of said check and afterwards, but pay- 
ing them in currency at 121-2 to 15 per centum discount, and 
that if the defendants sustained any loss, that it could only be the 
difference hetween the value of the depreciated currency at the 
date of the check, and at the time of the presentation.” Ez parte 
Brown, 2 Story Rep. 502 to 516. 

The fourth ground taken, that the Court erred in refusing to charge 
the jury, “That the defence, (of lossin consequence of the failure 
of the Bank between the date of the check and its presentation,) 
if good at all, would be good only between the drawers and the 
payee, and not against the plaintiff, who is the indorsee and bona 

Jide holder, without notice and for a valuable consideration.” Sto- 
ry on Promissory Notes, sec. 491. Chitty on Bills, p. 412, 87. 





By the Court—Lumrkin, J. delivering the opinion. 


This was an action of assumpsit tried on the appeal before 
Judge Alexander, at the Superior Court of the county of Musco- 
gee, at May term, 1848. It was brought upon a Bank check 
drawn by the defendants, Kyle and Barnett, upon the Bank of 
Columbus, for $524, in favor of L. Gambrill, or order, and was 
indorsed by him to the plaintiff. The check bore date the 15th 
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day of January, 1842, and was presented for payment, and no- 
tice given of non-payment, on the 15th day of April thereafter. 

The defendant offered testimony to show that the Bank of 
Columbus was solvent, and paying promptly all drafts upon it, 
when the check was drawn, and that the money was lost by the 
laches of the holder. The plaintiff, inrebuttal, proposed to prove 
that at the date of the check sued on, there was hanging at the 
counter of the Bank of Columbus, a notice to the public, that it 
would receive Planters’ & Mechanics’ bills, and other depreciat- 
ed paper on deposit ; and that it was paying out the same to its 
depositors who should deposit such paper; which was objected 
ed to by the defendant’s counsel, and the testimony excluded by 
the Court, whereupon the plaintiff, by his counsel, excepted. 

After the evidence was closed, the plaintiff’s counsel requested 
the Court to charge the jury, “that if they believed from the evi- 
dence, that the Bank of Columbus was not paying specie upon 
checks drawn upon it at the time of the drawing of said check, 
and afterwards, but paying them in currency at 124 or 15 per 
cent. discount, that the defendants have not sustained loss, or if 
any, only the difference between the value of the depreciated cur- 
rency at the date of the check, and at the time of its presentation. 
And that the defence set up, if good at all, would be good only be- 
tween the drawers and the payee, and not against the plaintiff, 
who is the indorser and Jona fide holder without notice, and for 
a valuable consideration.” 

All which the Court refused to charge, to which the plaintiff’s 
counsel excepted. The presiding Judge accompanies his certifi- 
cate with this additional statement, “ that he instructed the jury, 
among other things, that if the defendant had on deposit in said 
Bank, money, or any effects of value, at the time of drawing said 
check, and the owner thereof failed to present the same for pay- 
ment within reasonable time, and the Bank failed between the 
time of drawing and the presentation thereof, the drawers were 
discharged from liability to the extent of the injuries they may 
have sustained by reason of said failure.” 

When this case was before this Court before, (see 1 Kelly, 304,) 
we held, upon the authority of Kent and Story, and the most emi- 
nent jurists of England and this country, “that the drawer of a 
Bank check had no right to complain of its not being presented 
for payment, unless before presentment the drawee has failed, or 
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in some other way, by reason of the holder’s failure to present, the 
drawer has sustained injury.” We are not disposed to disturb 
that decision. 

[1.] As to the rejection of the testimony, by the Court below, 
of the notice which was hung up atthe counter of the Bank of Co- 
lumbus, the record does not disclose upon what ground it was 
tuled out. We are satisfied it was wholly irrelevant. What 
proof was it of the insolvency of the Bank, that it advertises that 
it would receive depreciated bills upon deposit, and pay in the 
same paper? Or, to put the construction upon the notice given 
to it by the plaintiff’s attorney; might not the soundest insti- 
tution in the Union be willing, for particular reasons, to receive 
on deposit the bills of the Planters and Mechanics’ Bank, al- 
though under par at the time? Perhaps to sustain their credit, 
this corporation had indemnified the Bank of Columbus to do 
this. At any rate, we see in this circumstance, no evidence 
whatever, that the Bank of Columbus was either unable, or un- 
willing to pay its checks upon presentation. 

[2.] Without stopping to scrutinize very minutely the mstruc- 
tions requested by counsel, or as given by the Court, we think 
that the case was fairly submitted under the evidence, to the ju- 
ry. It is in proof, that the drawers had a deposit in the Bank 
of Columbus at the date of the check, enough to pay it upon pre- 
sentation. The testimony is conflicting as to whether or not 
the Bank was paying specie upon checks in January, 1842. The 
check sued on was not presented for three months, when the 
Bank had failed. In the language of the charge, were not “the 
drawers discharged from liability on said check, to the extent of 
the injury which may have been sustained by reason of such fail- 
ure?” Such we believe to be the law of the case. 

To prevent any misconstruction of an inadvertent expression 
in the charge, to the effect that checks may be drawn as money 
or as any effects of value, I would remark that checks are drawn 
on money only,and payable in nothing else but specie or its equiv- 
alent. 

[3.] It was insisted that the defence, if good at all, would be 
available only between the drawers and the payee, and not 
agaiust the plaintiff, who is the indorser and bona fide holder 
without notice, for a valuable consideratign. 

But the general rule applicable to these instruments exends to 
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all holders, whether payees or transferrees; and it is, that in or- 
der to charge the drawer in case of dishonor, he is bound to pre- 
sent the same for payment within a reasonable time, and to give 
notice thereof to the drawer, within a like reasonable time ; oth- 
erwise the delay is at his own peril. 3Kent’s Com. sec. 44, p. 88, 
91, (5th Ed.) Chitty on Bills, ch. 8, p. 246, 248. Id. ch. 9,p. 
412,416, 418, 420. Id. ch. 11, p. 546, 547, (8th Ed.) 6 Barn. 
and Cress. note, 373. 3 Watts, 303. 3 John. Cases,259. 7 Term, 
430. 

If payment is not thus regularly demanded, and the Bank or 
bankers should fail before the check is presented, the loss will be 
the loss of the holder, who will make the check his own, and at 
his sole risk, by his laches. Story on Prom. Notes, 626, 627. 
Carr & Marshall, 75. 3 Scott N. R. 555. 4 Barn. & Cress. 
330, 333. The reason for this strictness is said to be, that a 
check, unlike a bill of exchange, is generally “designed for imme- 
diate payment, and not for circulation; and therefore it becomes 
the duty of the holder to present it for payment as soon as he 
reasonably may, and if he does not, he keeps it at,his own peril. 
Story on Promissory Notes,627. Per Bayley, J. in Down vs. Hal- 
ling, 4 Barn..§ Cress. 333. 

The judgment below must be affirmed. 





No. 27.—Epwarp Carey, Assignee, plaintiff in error, vs. Davin 
P. Hitinovse, and others, defendants. 


{1.] No persons are parties defendants to a bill in Chancery, except such as 
are described and named as such, and against whom a subpeena is prayed. 

{2.] The amendments to a bill generally refer to the time of suing out the origi- 
nal bill; they become part of the original bill, and with it constitute but one 
record. 

[3.] A copy ofthe bill and the subpcena, may be served by a private individual, 
as well as by the sheriff, officially. 

[4.] When a defendant, described as such in the bill, and against whom a sub- 
pena is prayed, is served with a copy, and with it, with a subpoena referring 
to the Lill in its descriptive parts, and containing the names of other defendants 
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yet which does net contain the name of that defendaxt—Held, that such sev- 
vice is sufficient to require such defendant to appear and answer. 


In Equity, Muscogee Superior Court, May Term, 1848. Be- 
fore Judge ALEXANDER. 


The facts are embodied in the opinion of the Court. 


Jones, Bennine & Jones, and Dovenerrty, for the plaintiff in 
error. 


Coreuitt & Wewtporn, for the defendant in error, David 
P. Hillhouse, submitted that the question in the cause arose 
from the face of the record itself, viz: Whether the Court 
below had erred in vacating, by its order, an entry of service of 
the bill in hand, ingorsed upon it by the sheriff of Richmond; it 
appearing to the Court, as it does, that no subpoena or other 
process was prayed for by complainant against said Hillhouse, 
and that he was not named in the subpoena or process which was 
sued, 

1st. Does any doubt exist as to the jurisdictional regularity of 
the proceeding by motion, that was had in Muscogee Superior 
Court, in the case brought up for review? That the Court had 
authority to hear the motion, and that such indeed is the most 
usual mode of procedure in such cases, is easily shewn. 5 Ran- 
dolph, 639. 4 Johns.191. 17 Johns, 484. 1 Doug.194, (first 
American Edi.) 1 Salk. 93. R. M. Charlton’s Rep. 353. 18 
Eng. Com. Law hep. 278. 20 Eng. Com. Law Rep. 344. An 
examination of the cases cited will shew, that Courts by way of 
relief, grant on proper grounds, motions to quash fi. fas. or other 
processes, and to subserve truth, at will order entries to be made 
or annulled touching them, by those charged with their execution, 
even though the facts on which the motions are made, exist dehors 
the record. In the case under review, the bill served upon Hill- 
house discloses the fact, that his name did not appear at the time 
the copy was handed to him, either in the prayer for the subpe- 
na, or in the subpoena itself, It is also apparent, that no other 
process than the subpeena, was asked for or issued. 

2d. Did the Court err in granting the motion that was made, 
to vacate the certificute of service of the bill thus predicamented, 
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returned and of file as it was, in office? That no one is a party 








to a bill in Chancery, or obliged to appear to it, except those 
against whom subpeena or other process is prayed, and upon 
whom subpeena or cther process is served, is a familiar elemen- 
tary rule of Chancery pleading. 1 Newl. Ch. Prac. 60. (first 
Amer. Edi.) 2 Mad. Ch. Prac. 200. Story’s Eq. Pl. 44, and 
note 3.  Executors of Brasker and others vs. Waters and others, 
3 Johns. Ch. Rep. 410. Fawkes vs. Pratt, 1 Pierre William’s Rep. 
593. Indeed, it is manifest, that it is alone by the service of its 
subpana or process, directed to the defendant in error, that the 
Court can get jurisdiction of him. The Court, then, in Muscogee, 
was right in the supposition that Hillhouse was not a party to the 
bill thus informally served upon him, either as originally framed, 
or as amended.. The service of the bill then, upon Hillhouse, or 
rather the handing of a copy of it to him by the sheriff of Rich- 
mond, ws evidently uot an official] act ; that’is to say, it was not 
an act done by the sheriff, in obedience to any duty which the 
general law of his office, or the mandate of the Court in this par- 
ticular instance, required of him. As such, it was merely gratu- 
itous, and therefore null. In such circumstances, it was clearly 
not entitled to go upon the files of office, or to become a part of 
the record of the case. Of what rightful value was it, then, to 
the complainant in error? The complainant moved a second 
amendment of the bill, on objection taken to the disputed service, 
with a view to meet the rule of pleading. But this, of course, 
could only be made available with reference to future, not to past 
service. To hold, that the mere ex parte insertion of the name 
of the defendant in error, as a party in the prayer and process, at 
a period subsequent to the alleged service, could by retroactive 
operation, render valid that attempt at service which was void 
at the time it was made, would be, in effect, an abrogation of the 
rule of pleading previously referred to. If, in fine, the service 
were binding when made, no amendment in the respect proposed 
by complainant in the second instance, was necessary ; if not, no 
amendment or other act, following it in order of time, can make 
itso. The most then that could in any event be said of the pro- 
ceeding complained of, is, not that the Court erred in passing the 
order vacating the objectionabie return of the sheriff of Rich- 
mond, but that it only declared by its judgment, that to be void, 
which was void. But the tenacity with which this fallacious and 
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delusive certificate is adhered to by complainant, vindicates the 
Court from the imputation of having rendered an unnecessary 
judgment in the premises. It was proper that the Court should, 
in this respect, protect its own proceedings, and the rights and 
just apprehensions of a citizen, against the possible consequen- 
ces of the informal procedure of complainant in the Court below. 


By the Court——Nisset, J. delivering the opinion. 


This bill was filed by Edward Carey, assignee, against Dan- 
iel McDougald and others, to charge them, as stockholders in 
the Planters & Mechanics’ Bank of Columbus. At the first 
term of the bill, leave was granted the complainant to amend, by 
adding new parties defendants, and time given for service; so 
also, at the next term following. In pursuance of the leave to 
amend last granted, the complainant amended by inserting the 
name of Danie] P. Hillhouse as defendant, in the bill, immedi- 
ately after the names of the persons already in it. A second 
original and copy of the bill thus amended, was sent to the coun- 
ty of Richmond, the residence of Hillhouse, for service, and with 
it a subpoena, which subpena in its caption named the original de- 
Jendants, and did not name Hillhouse, and was addressed to the de- 
fendants. A copy of the amended bill with this subpcena was 
served upon Hillhouse by the sheriff of Richmond county, as ap- 
peared by his certificate entered on the second original, duly by 
him returned to the Court in Muscogee county, where the origi- 
nal bill was filed. At the term of the Superior Court of Musco- 
gee county next following the return of said second original, 
counsel for Hillhouse moved the Court that the sheriff’s certifi- 
cate of the service of the same be annulled, and set aside, and 
Hillhouse be discharged, upon the ground that the service was 
made without a process, and without a prayer for a process in the 
original bill, Which motion was granted, and the certificate of 
service annulled, and Hillhouse discharged. To the decision, on 
this motion, the counsel for the complainant excepted. 

The grounds occupied by the counsel forthe defendant are, that 
he should be discharged— 

1st. Because he was no party to the bill, there being no 
prayer for process against him, and farther, he being no where 
named in the bill as a party defendant. 
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2d. Because if a party—and if there is in the bill a prayer for 
process against him, yet no subpoena was in fact served upon him. 
In support of the last ground, they say that his name is not found 
in the subpeena at all; it is not directed to him; that the sheriff 
of Richmond, therefore, had no authority to serve him, and hav- 
ing served him, the act of service was unofficial, and the service 
a nullity. The conclusion they draw is, that Hillhouse is not le- 
gally before the Court, and must therefore be discharged. 

[1.] To use the language of an English Chancellor, it is not 
every one that a party plaintiff chooses to talk about or to com- 
plain against, that is a party defendant toa bill. No persons are 
parties defendants to a bill in Chancery, except those against 
whom process is prayed, and who are specially named and de- 
scribed in it as defendants. It-has been held that persons may 
be made parties by a clear statement in the bill to that effect, 
without a prayer for subpenaagainstthem. But Ihave no doubt 
but that, by a great preponderance of authority, to make one a 
party, there must be a prayer for process against him. That is 
the established test. Brasher vs. VanCortlandt, 2 J. Ch. R. 245, 
Verplanck vs. Mercantile Ins. Co. of New York, 2 Paige R. 449, 
450. 1 Marsh, K. R.594. 2 Dickens R. 707. Fawkes vs. Pratt, 
1 P. Will. R.592. 15 Vesey, 164. Story’s Eq. Plead. sect. 44. 
1 Daniel’s Ch. Prac. 444, 445. 

[2.] We are then to enquire whether there is in this bill, a 
prayer for process against the defendant, Hillhouse, as it stood 
when amended by the insertion of his name. The amendment 
becomes part and parcel of the original bill ; the original bill and 
amendment constitute but one record, certainly in this case, 
where the amendment was as to a party—where the bill was yet in- 
complete—where no issue had been formed, and it was yet at its 
appearance term. Amendments refer, generally, to the time of 
filing the original bill. 1 Daniel’s Ch. Prac.455. Vosevs. Glynn, 
2 Dick. 441. Hurd vs. Everett,1 Paige, 124. Walsh vs. Smith, 
3 Bland. 9,20. O'Grady vs. Barry, 1 Irish Eq. 56. Story Eq. 
Plead. sects. 332, 885. 

In reference, then, to the question before me, Hillhouse occu- 
pies the same position with the original defendants. Ifthere is a 
prayer for process against them, there is, also, a prayer for pro- 
cess against ham. The bill seeks a recovery in favor of the plain- 
tiff, a judgment creditor of the Planters & Mechanics’ Bank of 
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Columbus, out of the stockholders of that institution, under its 
charter. It ames certain individuals, and describes them as stock- 
holders, designating the number of shares held by each; it charges 
them as rateably liable, under the charter, and prays a decree 
againstthem. Among the individuals thus named and described, in 
the amended bill,is the defendant, Hillhouse. He is, therefore,with- 
out any doubt, clearly named and described as a defendant. The 
bill being one and indivisible, all the prayers in it apply to him, 
as much as they apply to the other defendants. What, then, is 
the prayer in the bill for process? It is that asubpoena be grant- 
ed, “directed to the aforesaid stockholders, herein before mentioned 
and stated, or to their legal representatives, commanding them and 
each of them, to be and appear, &c.’”’ Here, then, is an unequiv- 
ocal naming and description of the defendants, and a prayer for 
subpeena, against each of them. So that, we consider it clear, 
very clear, that in this bill there is a prayer for process against 
Hillhouse, and that the decision of the Court cannot be sustained 
on the first ground occupied by counsel for the defendant. 

Can it be sustained upon the second ground occupied by him ? 
Let us see, again, what are the facts! They are brief. A copy 
of the bill, as amended by the insertion of the name of the defend- 
ant, Hillhouse, is served upon him by the sheriff—and with it a 
subpena, duly signed and sealed and attested, and which stated 
the case as it sounded before the amendment. Mr. Hillhouse’s 
name does not appear on it as a defendant—and the defendants 
are required to appear and answer, &c. The question is, was 
this a sufficient service of a subpana, upon Hillhouse ? 

The counsel for the plaintiff in error, tell us, that under the Act 
of 1799, it is not necessary, at all, for the defendant to be served 
with a subpeena. They contend that it is enough, if he is served 
with a copy of the bill. The 5th section of that Act defines, to a 
certain extent, the Chancery jurisdiction of the Superior Courts; 
it declares that the proceedings shall be by bill, and such other 
proceedings as are usual in such cases, until the setting down 
of the cause for trial. It further enacts, that a copy of such bill 
shall be served upon the opposite party, at least thirty days before 
the fiting ofthe same in Court; and that the party against whom 
such bill shall be filed, shall appear and answer to the same, at 
the next Court; and if he, she or they shall fail to do so, the facts 
in said bill shall be taken pro confesso, and the Court may proceed 
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to decree, as to justice shall appertain. Prince, 447. It is ar- 
gued, with much plausibility and force, that upon service of a co- 
py of the bill, the defendant is required to answer, and if he fail 
to do so, although he might not be liable to a process for a con- 
tempt of the Court, for not appearing, yet he would be liable to 
have the bill taken, as confessed, and to a decree. In England, 
it is not necessary that the defendant be served with a copy of the 
bill; he is there required to appear and answer by service of a 
subpoena. The service of a copy here, it is claimed, is intended 
to be in substitution of service by subpeena there, so far as to au- 
thorize the bill to be taken pro confesso. The Act, say the coun- 
sel, declares that a copy shall be served, and immediately there- 
after, declares that the defendant shall appear and answer, and if 
he fail to do so, the bill shall be taken pro confesso, and the Court 
shall proceed to decree. This idea derives strength from the 
character and office ofa subpoena. We call it a process, but in 
strictness it is not. A process is directed to the officer of the 
Court, commanding him to do certain things. A subpoena is di- 
rected to the party. Hence, it is not indispensable that it be 
served by the sheriff; it may be served by any one. In that 
event, the proof of service would be different. The office of the 
subpeena is to notify the party that the bill is filed, and that he is 
required to appear and answer, and abide the judgment of the 
Court, under a penalty. Some of the functions of the subpoena 
are fulfilled by a service of the copy. For example, the defend- 

ant is notified of the pendency of the bill, and of the ground 
and character of the plaintiff’s complaint. Being so no- 
tified, it may with reason be said, that is all that is necessary, 
to justify taking the bill pro confesso. It is the privilege of the de- 
fendant, upon such notice, to come in and defend ; if he fail todo 
so, it is his own default. What better security against the bill’s 
being taken pro confesso, would he have if he were subpeenaed ? 
To that end, theservice of acopy of the billisfar more effectual than 
a subpeena; for by that service he is put in possession of the whole 
of the plaintiff’s case, thirty days before the sitting of the Court. 
We should think with the counsel for the plaintiff in error, but 
for the previous declaration in the Act that the proceedings shall 
be by bill, and such other proceedings as are usual in such cases, 
until the setting down of the cause for trial. The other proceeding 
referred to are the proceedings which, in the English practice im 
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like cases, were usually had. A subpeena, in the English practice, 
was, at the time of the passage of the Act, a part of the proceed- 
ing in such a case as this, before the setting duwn of the cause 
for trial. We conclude, theretore, that it was not the intention of 
the Legislature to dispense with the subpoena, but in addition 
thereto, to require the service of a copy of the bill. The service 
of the copy, however, has a very material bearing upon the far- 
ther consideration of this case. Without the service of a copy, 
we should hold the service of the subpeena in this case bad; with it 
sufficient. The copy served upon the defendant, describing him 
as a party defendant, and praying a subpeena against him, identi- 
fied him as one of the defendants intended to be notified by the 
subpena. The statements in the bill, and the statements in the 
subpeena, taken together, identify each as appertaining to the 
other, and the service of both is sufficient to require the defen- 
dant to appear and answer, at the peril of having the bill taken as 
confessed. Whether such service would be sufficient, in any given 
case, to subject him to a process for contempt, it is not necessary 
now to determine. If it is sufficient for the purpose indicated, 
the Court erred in vacating the certificate of the sheriff, and in 
discharging the defendant. The argument that, inasmuch as Hill- 
house’s name does not appear in the subpeena, the sheriff had no 
authority to serve him, and therefore the service is illegal and void, 
is answered in this, that it is not necessary that the service be of- 
ficial. 

[3.] The sheriff can serve a copy bill and subpeena, as a private 
individual. No question was made in this case about the suffi- 
ciency of the proof of the service. If there had been, and 
the official return had been held no proof of service by the sher- 
iff, as an individual, still 1 apprehend that it would not have been 
proper to discharge the defendant ; but the plaintiff would have 
been entitled to make proof of the service. Trabee vs. Holt, 2 
Bibb, 393. Hoye vs. Penn, 1 Bland. 29. Taylor vs. Gordon, 1 
Bland. 132. West vs. Smith, 1 Green Ch. 309. 1 Daniel’s Ch. 
Prac. 499, note2. The Statute,in requiring a copy of the bill to be 
served upon the defendant, unquestionably looked to the benefit of 
the defendant. It intended to put him early and fully into possession 
of the plaintiff’s case, that he might be at once ina situation tomake 
his defence. Conceding this, yet when that is done, the plaintiff 
is entitled to some reciprocal benefit therefrom. The least that 
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may be claimed for him, would seem to be the advantage of con- 
sidering the defendant as served, for the purposes of his appear- 
ance and answer ; when particularly in addition to the copy bill, 
he has also been virtually served with a subpena. The Court of 
Chancery must look to substance rather than form. _ There is no 
solid reason in the objection to this service, so far as we hold it 
good. To all reasonable intents and ends, the law has been com- 
plied with. It is contended that this service is wholly insufficient 
for any purpose. To test that position, suppose the defendant 
had appeared and a decree were had against him, could it be set 
aside upon petition? It ought to be, if the defendant’s position 
be a sound one. But I am sure it could not be. If this service 
be wholly insufficient, then all subsequent proceedings would be 
irregular, An appearance would not cure the defect. The case 
of the Ezecutors of Brasher vs. Van Cortlandt involves princi- 
ples applicable to this case. The facts are analagous, in part, to 
the facts in this case. A bill was filed against certain persons as 
a committee of a lunatic, and the prayer for a subpcena was against 
them as such. The subpeena was issued against them individually, 
the Clerk omitting to describe them as a committee of the lunatic. 
The solicitors of the defendants were furnished with a copy of 
the bill, and the subpcena was served. The defendantsappeared, 
and a decree was had. Afterwards, they filed a petition to set it 
aside, alleging that the real defendants in the bill, to-wit, the 
committee of the lunatic, had never been served, and that all the 
proceedings were irregular. Chancellor Kent turned them away. 
He laid stress upon the fact that they had been furnished with a 
copy of the bill, and considered the process and appearance as 
applicable to the bill. What would have been his order in the 
case, had the exception been taken upon the return of the sub- 
pena, does not appear. He might have ordered an amendment 
and a service de novo ; he might have ordered them to answer, or 
he might have discharged them. He, however, held the 
service and appearance sufficient to justify the decree against 
them. He says—‘I apprehend the defendants are too late with 
this objection, whatever consideration might be due to it, if it 
had been made on the return of the subpeena and the entry of 
appearance. There was no bill filed by the complainants but the 
one in the suit against the defendants, as committee, in which the 
existence and history of the debt against the lunatic, and their 








260 SUPREME COURT OF GEORGIA. 


Carey vs. Hillhouse and others. 








neglect or refusal to pay it after admission of its being due, is 
particularly set forth. A copy of this bill was taken by the solic- 
itors for the defendants before their appearance. If the subpoena 
was not properly filled up according to the prayer in the bill, they 
and were not properly entitled by their addition, why was not the 
objection made in season? They were informed of the contents of 
the bill. I shall consider the process and appearance as sufficiently 
applicable to that bill, and the defendants shall not now be per- 
mitted to deny it. It is not to be tolerated by this Court, which 
is governed by substance and not by forms, that a party, after tak- 
ing a copy of the bill on which the subpeena had issued, and in 
which he was properly entitled, and entering hisappearance without 
his addition as committee, shall lie by silently and suffer the plaintiff 
to go on unsuspectingly, step by step, down toa final decree, on the 
ground of a valid appearance, and then start up with the objection 
that he had never appeared in the suit.” 2 John. Ch. R. 247, 8. 

The serving the defendants’ solicitors with a copy of the bill, 
was not necessary by law in New York, as it is here. I cannot 
but think that Chancellor Kent, with our Statute before him, would 
have held the service in this case sufficient upon return of the 
subpeena. The point settled in the last case, for which I refer to it 
here, is, that the service of a copy of the bill in which the defen- 
dant, to-wit, the committee of the lunatic, is named and de- 
scribed, and the service of a subpcena with it in which the defen- 
dant, to-wit, the committee of the lunatic, is not named, identi- 
Jies the process with the bill, Chancellor Kent so held. 

[4.] So here, the service of a copy of the bill in which Mr. 
Hillhouse is named and described as a defendant, with a subpeena 
referring to that bill, in all its descriptive parts, yet not containing 
the name of Mr. Hillhouse, identifies the subpena with that bill. 
This being settled, and looking to the provision of our own 
statute relative to a service of the copy, we think the service was 
sufficient to require the defendant to appear and answer, and that 
he ought not to have been discharged. With a view to the sym- 
metry of the record, we direct the subpcena to be amended by in- 
serting in the caption, the name of Mr. Hillhouse as one of the 
defendants. 

Let the judgment be reversed. 
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No. 28.—Anset Warkxins, plaintiff in error rs. S. & J. Woot- 
FOLK, defendants. 









{1.] Where a pluintitf in Ejectment had been in possession of land, for the peri- 
od prescribed by the Statute of Limitations, holding adversely under color of 
title: Held that the action was maintainable against a defendant, who had 
a regular chain of paper title, but who entered upon the premises after the ex 







piration of seven years. 
[2.] The Statute of Limitations of this State, not only bars the right of action, 
after the expiration of seven years, but bars the right of entry, also. 








Ejectment, motion for a new trial, before Judge ALExaNpER, 
Muscogee Superior Court, May Term, 1848. 






The defendants in error brought an action of Ejectment in the 
Court below, against the plaintiff in error, for the lot of land 
known as number thirty five, in the seventeenth district of the 
said county of Muscogee. Upon the trial, the plaintiffs showed a 
bond, dated in 1828, for $3000, made by Sowell Woolfolk, to 
John Woolfolk, conditioned to be void, if said Sowell should 
make titles to said John, to the said lot of land, (with a certain 
other lot unnecessary to mention,) on request, that in 1832 or 
’33, one Blackburn, as tenant to John Woolfolk, entered upon 
the said lot, No. 37, and cleared a field thereon; that said Black- 
burn continued in possession as such tenant, three or four years ; 
that at the end of his tenancy, Dr. Walker, John Woolfolk’s son- 
in-law, by his overseer, tended the land for one year; that the 
next year, the same Blackburn, as the tenant of John Woolfolk, 
again possessed, and cultivated said lot, and the next two years, 
one Bronson, as John Woolfolk’s tenant, possessed and cultiva- 
ted the same lot, and after him, the next year, one Choat, as 
John Woolfolk’s tenant, possessed and cultivated said lot, and 
after him, the next two years, one Magruder, possessed and cul- 
tivated the same, as John Woolfolk’s tenant. Andthe defendants 
in error farther showed, that in February, 1842, the said Magru- 
der, having left said lot, and no person being in the actual occu- 
pancy of it, one Reese entered upon it, and held it for a year 
or two, then sold it to one Norwood, who entered and held it for 
a short time, and then sold it to Watkins, the tenant in possession 
and plaintiff in error. 

The plaintiff in error, showed the grant from the State, to 
one Reeves, and a regular chain of title down to himself. 
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The testimony having closed, the Court below instructed the 
jury, that if they believed that the tenant in possession, (the 
plaintiff in error.) had shown a complete paper title from the 
State, down to himself, and a peaceable entry or possession by 
himself, or those under whom he claimed, they should find for 
the defendant, notwithstanding they might also believe from the 
evidence, that John Woolfolk, one of the lessors, by himself and 
tenants, had actually occupied and held the premises in dispute 
adversely, and under claim and color of title, for more than seven 
years continuously next preceding such peaceable entry and 
possession of said tenant, or those under whom he claimed. 
Whereupon, the jury rendered a verdict in favor of the defen- 
dant. 

The plaintiffs moved for a new trial, ontwo grounds: 

Ist. Because the jury found their verdict contrary to law and 
evidence, and— .- 

2d, Because the Court erred in its charge to the jury. 

After argument upon the motion for a new trial, the Court be- 
low sustained the same, and ordered a new trial onthe grounds 
of error in the charge. 

To which decision of the Court below, the counsel for Wat- 


kins excepted, upon which the error is assigned. 


Doveuerty, Jounson & WituraMs, and WELLBorN, for plain- 


tiff in error. 
Hout and Jones, Bennina & Jones, for defendants. 


M. J. Wetxporn, for the plaintiff in error, presented the fol- 
lowing brief of points and authorities : 


The verdict in behalf of the plaintiff in error, who was the de- 
fendant in the action below, it is easily shown, was the legal re- 
sult of the proof taken in the cause, irrespective of the correctness 
of the charge complained of in the rule for new trial; and as 
such, defendants in error had no ground of complaint against the 
verdict. 

But Ist. Was the charge itself erroneous? On the supposi- 
tion that Watkins had acquired possession, by entry, or other- 
wise, peuceably, was it not competent for him to defend that pos- 
session, on his “ complete paper title,’ as against the prior ad- 
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verse possession, for seven years, of Woolfolk ¢ Aside from the 
Statute of Limivations, no doubt could exist. Has the Statute 
worked any change in this respect? Certainly not, in its ¢erms. 
It simply provides a limit to the period within which actions to 
recover possession shall be brought. But Woolfolk, not Watkins, 
brought the action. There is, then, no application in the lan- 
guage of the Act, to Watkin’s defence, in the case that was tried 
in Muscogee. . But willa fair construction of the Act, enable 
plaintiff in ejectment, relying upon previous possession, under 
color of title alone, to evict one, occupying by possession peacea- 
bly acquired, coupled with title? It is conceded that previous pos- 
session, however short, will justify a recovery against a mere 
trespasser. Additionally, previous possession for a period of 
seven years, will justify a recovery of one relying ona possession 
less than seven years, without title. Such was the rule asserted 
in Doe ex dem. Harding vs. Cooke, 20 Eng. Com. Law Rep. 156. 
Looking at possession, not as title, but as evidence of title, on ei- 
ther side, the Court, in that case, very properly placed its judg- 
ment between, the parties, upon the strongest proof. The Court, 
in the case at bar, did but the same, in principle, when it gave, 
in the first instance, the charge which, on the motion for a new 
trial it improperly recalled, as error. Watkins, additional to the 
presumptive evidence of right furnished by possession, produced 
the “ complete paper title.” Indeed, to assert that Woolfolk was 
entitled to evict Watkins, in the case made, is equivalent to af- 
firming that the adverse possession relied on by him, had extin- 
guished the ¢itle of Watkins, or rather, had absorbed it. Butsuch 
a proposition cannot bear the test of examination. Suppose 
Watkins, being out of possession, had sued a mere trespasser, 
or a stranger to the possession set up by Woolfolk, will it be 
maintained, that upon presentation by Watkins of his “ complete 
paper title,” it would have been an available defence on the part 
of the tenant, to have referred to the prior adverse possession of 
Woolfolk, with a view to prove that the title thus exhibited, had 


been, through the agency of such adverse possession, extinguish- 
ed or shifted from Watkins to Woolfolk? Certainly not. The utmost 
that canbe said touching the legal effect of the adverse possessionspo- 
ken of, is that, in the language of Judge Alexander, it had “tolled 
the right of entry” on the partof Watkins. The attention of the 
Judge seems to have been diverted from the fact that Watkins 
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was not defending on the right of entry. Being already in 
“ peaceable possession,” he was defending on the “ complete pa- 
per title.” Itisnotdenied that the effect of therunning of the Stat- 
ute of Limitations is against one holding title, out of possession to toll 
the right of entry. Hence the Statute is a good plea in bar by one 
in possession to an action brought to recover possession. This 
results from the nature of the action itself, which looks technical- 
ly and primarily to the mere right of possession. Jackson, ex 
dem. Wright, and others vs. Deifendorf & Zoller, 3 Johns. Rep. 
267. Paderich vs. Searle, 5 Serg. & Rawle Rep.236. But what 
follows when this point is reached? A mere change of remedy. 
The claimant of the fee, as distinguished from a lesser estate, if 
out of possession, and met by the Statute according to the En- 
glish mode of relief, falls back upon the more formal and cere- 
monious remedy of the Writ of Right, which raises not merely 
the right of entry, which he has lost, but the right of property 
which he has not lost. 3 Blacks. Com. 191, and 193. Adverse 
possession, to raise a presumption (liable to be rebutted) of a 
grant, must have continued twenty years. Continued sixty 
years, it is conclusive evidence of agrant. 1 Stew.287. 3 Black. 
191, 2. This writ (of right) is the remedy of those out of pos- 
session, suing to recover it, and confronted by the Act of Limita- 
tions, and that the effect of such proceeding, in the hands of a 
British subject holding the fee, is to override the possessory right 
acquired by the Statute of Limitations, is the best proof that it 
was competent for Watkins, being practically possessed, to de- 
fend himself in the case at bar on his right of property. “ An 
undisturbed possession of twenty years is evidence of an estate in 
fee, if no other title appear, and upon such evidence a plaintiff 
may recover inejectment. Note 1, Ang. Lim. 397, and cases there 
cited. There was no error in the charge originally given and 
subsequently repudiated. 

But again, according to the testimony taken on the trial be- 
low, “no actual occupancy existed at the time of entry in 1842, 
of Reese, under whom Watkins claimed ; and we insist that as 
against the legal title the former occupants must be regarded, in 
the absence of purposes disclosed to the contrary, as having aban- 
doned possession. No continuation of the claim of title on 
the part of Woolfolk, pending the vacancy of the lot that 
existed when Reese entered, is shown, and nothing which is not 
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proved, is to be presumed in favor of adverse possession, as 
against the legal title. Angellon Lim. 404. 3 Johns. Rep. 169. 
Between three and four years elapsed befere suit was instituted. 
This must be deemeda waiver of possession by Woolfolk. 1 Serg. 
§ Rawle, 111. As to the effect of abandonment of possession by 
one not having title, see Smith, ex dem. Teller vs. Lorillard, 10 
Johns. Rep. 338. Jackson, ex dem. Klock and another 16 Johns. 
Rep. 314. 
But again, possession under color of title is necessary to render 
possession adverse under the Statute of Limitations. In this re- 
spect the doctrine of adverse enjoyment of real and personal | 
property varies, for reasons founded in the respective natures of 
the two forms of property. Title to real estate exists, and can be 
conveyed alone by deed or descent. Personalty passes by sim- 
ple delivery. Is the bond for titles of Sowel Woolfolk to John 
Woolfolk color of title? The recovery by Woolfolk, if to be had, 
is, of course, to depend in connexion with prior possession on the 
color of title supposed to. be reflected from the bond held by 
John Woolfolk, executed by Sowell. It is observable that no 
title whatsoever has been traced to Sowell, no possession of the 
lot by him; nor has it been shown that any money passed from 
John to Sowell, in payment for the land. Respecting what con- 
stitutes color of title, much conflict exists. It is the office of the 
Court to select, for its guide, those cases most conformable to prin- 
ciple and sound policy. Looking into the paper exhibited as col- 
or of title, we find that it is neither, in language nor effect, a con- 
veyance of the title to the land in dispute. It proposes not to 
convey title. It is a personal covenant on the part of Sowell 
Woolfolk, to pay John Woolfolk asum of money. Upon breach 
of this promise, an action of debt to recover the amount acknowl- 
edged to be due, would have been a proper remedy. It is true, 
that a condition is inserted in the paper, to the effect, that it shall 
be void on the making of titles to the obligee, tothe land. But 
under construction, can it be ruled to be more than a mere con- 
tract to convey. As amere personal covenant, then, how can it 
be regarded as a color of title? In the appendix to the last edi- 
tion of Adams on Ejectment at page 478, it is said that “ Instru- 
ment, which do not purport to convey title, as leases, contracts, 
&c. cannot be the foundation of adverse possession. The case 
of La Frombois vs. Jackson, ex dem. Smith et al. in erro-, 8 Cow. 
VOL. V. 34 
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Rep. 589, 596, is remarked upon. In that case, it is observed, 
Chancellor Jones gave an individual opinion, that if the tenant 
held under an executory contract for the purchase of the land, 
and had paid the purchase money, he acquired, thereby, an 
equitable title that might be deemed to render his possession ad- 
verse. But the annotator distrusts the opinion. If Chancellor 
Jones were correct, still the case would not embrace the claim of 
Woolfolk, for the reason, that according to the evidence, he 
paid nothing for the land. 1 Con. 610. 5 Con. 12 Mass. Rep. 
325. 6 Con.401. 9 Wheat. Rep.288. 2 Nott § McCord’s Rep. 
417, referred to in Adams on Ejectment, 57. (last ed.) 

But again, the tenant, to avail himself of color of title, must 
have acted in good faith, that is to say, he must have believed in, 
bargaining for the land, that he treated with one authorised to sell, 
otherwise, the Statute might be converted into a means of fraud- 
ulent usurpation. Willer et al. vs. Shaw. 7 Serg. 5 Rawle. 138. 
Doe ex dem. Jones vs. Bidly, 2 N. C. Rep. 400. Mc Wer et al. 
vs. Ragan et al. 2 Wheat. Rep. 29, (by Chief Justice Marshail.) 
and Ten Eyck, et al. vs. Frost, 5 Con. Rep. 351, cited at page 
485 and 486, of uppendix to Adams on Eject. 9 Wend.523. But 
what ground could have existed for confidence in the right of 
Sowell Woolfolk, the obligor, to convey or covenant to convey ? 
According to the proof, Sowell Woolfolk was a total stranger to 
the title, and out of possession. 

But lastly, there was no proof of seven years continuous posses- 
sion on the part of Woolfolk, previous to his loss of possession. 
All the authorities agree, that the possession must have been 
continuous, as well as adverse, for the period fixed by the Act of 
Limitations, in order to toll the right of entry. Angel on Limita- 
tion, 428. 2 Hayw. Rep. 57. 1 Johns. Rep. 156. 9 Serg. & 
Rawle, 26. The proof of possession by Woolfolk, falls far short 
of the rule. It is not pretended that he ever settled the lot, en- 
closed it, or made valuable improvements on it. He seems, it is 
true, to have held possession of the lot, in the possession of Black- 
burn, on terms not stated, for three or four years, beginning in 
1832 or 1833. Then came the independent possession, for one 
year, of Dr. Walker, a son-in-law. Let it be observed, that it is 
carefully recorded of all the tenants named, except Dr. Walker, 
that they held under Woolfolk. Touching the authority by which 
Walker held possession, the evidence is silent. As such, the pos- 
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session of Dr. Walker is, of course, to be deemed his own, in 
law. He occupied by his overseer. It is taken for granted, 
that the circumstance of Dr. Walker’s being son-in-law of Wool- 
folk, cannot be brought forward to show that he held, like the 
others, as tenants to Woolfolk. Thus, the intervention of Dr. 
Walker’s possession, breaks the series of tenancies, the sum total 
of which is necessary to complete the period fixed by the Act of 
Limitations, upon whic Woolfolk relies. Commencing anew 
with the termination 0° — independent possession of Dr. Walk- 
er, seven years did not e) se before the abandonment of the lot 
by McGruder, in February, 1842. And therefore, the plaintiff’s 
claim fails, as well in respect of duration of possession, as in the 
other element of adverse possession, to wit: color of title. The 
verdict, then, having been awarded to the party entitled to re- 
covery, it was error in the Circuit Judge to setit aside, and order 
a new trial. 


Jones, Bennine & Jones, for defendant. 


Seven years of adverse possession of land, under claim and col- 
or of title, gives the occupant a complete title—enables him to 


maintain ejectment against any one who enters on it afterwards 
against his will, even against him who has the complete chain of 
conveyances from the State down to himself. Angel on Lim. 
( Ed. 1846,) 398. 3 Johns. 269. Jackson vs. Rightmyer, 16 John. 
314. 8 Wend. 440. Fredrick vs. Scarl. 5 Serg. & Rawle, 236. 
Moody and others, vs. McKim, 5 Munford, 374. 

An equitable title is sufficient to constitute such “color and 
claim,” and if complete, is, itself, executed by the Statute of uses. 
Angel on Limit. (Ed. 1846,)437, 438. 6 Peters, 440, 441. 6 
Munford, 40. Cowp. 46. 2 Wend. 134. Pitts rs. Bullard, 3 
Kelly, 5, 17, and cases cited. 2 Watts, 150. 9 Serg. & R, 484. 
Prince, 447. 

And where the equitable title is complete, a conveyance of the 
legal title to the cestui que trust ought to be presumed, and there- 
fore, even in ejectment, such legal title, though apparently outstand- 
ing,will not be allowed to be set up to the prejudice of such equita- 
ble title. Bul. N.P.110. Doe ex dem. vs. Hodsden, Staple,2 T. R. 
696, 7. Cowp.473. 1 Green. Ev.§46. Doe vs. Cooke,6 Bing. 173. 
(recognizing Lade vs. Holford §&4 T. R.682,7 T.R.2.) 2 Wend. 
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370. 11 Johns. 456. 1 Jacob & Walker, 599. (recognizing 4 
T. R. 682.) 7 Johns. 5, 10. 








By the Court.—W arner, J. delivering the opinion. 


[1.] The only question presented by the record in this case, is, 
whether seven years possession, under color of title of lands, ten- 
ements, or hereditaments in this State, will entitle the party, 
having such possession, to maintain an action of Ejectment, 
against one, who has entered upon the premises in dispute, after 
the expiration of said seven years, claiming to hold the same, un- 
der a regular, and perfect chain of title, from the State to him- 
self. The decision of this question must depend upon the con- 
struction to be given to the Act of 1767. Prince’s Dig. 573. 
That Act purports to be “ An Act for limitation of actions, and 
for avoiding suits in law.” For quieting of men’s estates, and 
for avoiding suits, it is declared by the first section of the Act, 
“That all suits of formedon in descender, formedon in remainder, 
and formedon in reverter, of any lands, tenements, or heredita- 
ments, or any other writ, suit, or action whatsoever, at any time 
hereafter to be sued or brought, by occasion, or means of any ti- 
tle, or cause, heretofore accrued, happened, or fallen, or which 
may hereafter descend, happen or fall, shall be sued and taken 
within seven years, next after the passing of this Act, or after 
the title and cause of action, shall, or may descend or accrue to the 
same, and at no time after the said seven years; and that no 
person or persons, that now hath, or have, or which hereafter 
may have any right or tiile of entry, into any lands, tenements or 
hereditaments, shall at any time hereafter, make any entry, but 
within seven years next after the passing of this Act, or after his 
or their right, or title, shall, or may descend or accrue to the 
same, and in default thereof, such persons, so not entering, and their 
heirs, shall be utterly excluded, and disabled from such entry, after 
to be made.” 

The third section of the Act provides, that not only those who have 
failed to prosecute their suits, within the time limited by the Act, 
but also all manner of persons whatever, that shail at any time 
claim under such person or persons, who may have lost, or who 
may hereafter lose their right, by neglecting to sue, and prose- 
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eute their claim within the time limited, shall be in like manner 
barred, as those under whom they claim, and that this Act, and 
such clause, or clauses herein, as relates to the matters aforesaid, 
may be given in evidence to a jury, upon the trial of any claim, 
matter, or right, to any land, or tenements in question, between 
party and party, and that the Judges upon all such trials, shall al- 
low the same to be given in evidence, so far as concerns the said 
matter in difference. 

The plaintiffin error insists, that although the plaintiff below might 
have maintained his action of Ejectment on his prior possession, 
as against one having aswhsequent possession of the premises, he can- 
not maintain it against one who has the possession under a reg- 
ular chain of title. Mr. Angel states the rule to be, that “It 
is unquestionable where land has been held, under a claim to the 
fee, for the time prescribed by the Statute, and an entry is made 
by the party who has the written title, such party may be dis- 
possessed by an Ejectment brought by him who has so _ held and 
claimed.” Angel on Limitations, 398. Adamson Ejectment, 76, 
77. Jackson vs. Oltz, 8 Wend. Rep. 440. But we think our 
Statute must control this question, in favor of the plaintiff, in the 
Court below. He is shown to have been in possession of the 
land, either by himself, or by tenants, for more than seven years, 
under color of title, before the entry of the defendant there- 
on. Under the Statute, the party having the right or title to the 
land, must bring his action within seven years, after the accrual 
of his cause of action, and at no time thereafter, and if he fails to 
bring such action, or enter upon the land within seven years, the 
Statute declares in the most peremptory manner, that he and his 
heirs shall be utterly excluded, and disabled from such entry, after 
to be made. After the title of the plaintiff became perfect, by 
his adverse possession, under the Statute, the defendant entered 
upon the land, and now claims to hold it, under his paper title, 
as against that statutory title. To allow such an entry by the de- 
fendant to prevail against the plaintiff’s title, acquired under the 
Statute, would be, in our judgment, a virtual repeal of the Stat- 
ute. The defendant’s right of entry, upon the land, was as effect- 
ually bound, as his right of action would have been, had he insti- 
tuted it against the plaintiff, to recover the possession of the prem- 
ises. The Statute not only bars the right of action, when there 
has been adverse possession, under claim of right for seven years, 
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but after that period, it as imperatively bars the right of entry, 
also, for the purpose of quieting men’s estates, and for avoiding 
suits in law. The Court below, in reversing its judgment, and 
granting a new trial, has offered the highest evidence of its desire 
to maintain the integrity of the Statute, and to carry into effect 
the legislative will, and to make the Statute what it was intended 
to he, a Statute of repose. 
Let the judgment of the Court below, be affirmed. 





No. 29.—Kine & Hooper, plaintiffs in error, vs. Epwarp Ca- 
REY, Assignee, defendant. 


[1.] A rule nisi. calling upon the adverse party to show cause why a non-suit 
should not be set aside, and a new trial awarded, “ so soon as counsel can be 
heard,” is not returnable, and to be heard necessarily, during the term at which 
it is taken, but is to be considered as for a hearing when it may suit the con- 
venience of the Court. 

[2.] If the minutes show no action on such arule at the first term, it will not be dis- 
missed on the ground that the plaintiff who moved the rule was in default,and fail- 
ed to prosecute his sult; but n such a state of facts, the rule is to be considered as 
having been continued by the Court. But if the opposite party, more to 
speed the cause, and the Court is willing to hear it, and the movant, without 
sufficient cause shown, fails to prosecute the rule—then, quere 7 


[3.] Arule nisi is sufficiently certain and distinct when the gronnds taken are 
so plainly set forth as to notify and inform the opposite party as to what he is 
called upon to answer, and as to enable the Court to render a certain judg- 
ment onthem. A rule nisi will not be dismissed for uncertainty, becanse it 
is not made returnable on a day certain in term. 


Rule nist. to set aside a nonsuit in Muscogee Superior Court, 
decided by Judge ALexanpER, May Term, 1848. 


The facts are disclosed in the opinion of the Court. 
Jounson & Wiiu1aMs, for plaintiff in error. 


Doveuerry, Hout, and Jones, Bennine & Jones, for de- 
fendant. 
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By the Court.—Niszet, J. delivering the opinion. 


Out of this cause grew two writs of error; one brought by the 
plaintiff, Edward Carey, assignee, &c. and the other by the de- 
fendants, King & Hooper, which by agreement of counsel were 
argued together, yet which require separate judgments and opin- 
ions. As many of the facts applicable to one, have no relevancy 
to the other case, I shall consider them apart. In the case of 
King & Hooper, plaintiffs in error, the facts necessary to be sta- 
ted, are these: Upon the trial of the cause, a nonsuit was awar- 
ded against the plaintiff, and at the same time, to wit, at the May 
term of the Superior Court of Muscogee county, 1847, the plan- 
tiff below, moved the following rule : “ Edward Carey, assignee, 
&c. vs. King & Hooper. Assumpsit; nonsuit. On motion of 
plaintiff’s counsel, ordered that defendants’ counsel show cause 
as soon as they can be heard, why the nonsuit entered in said 
case should not be set aside, and said case be reinstated on the 
following grounds : 

1st. Because plaintiff’s counsel were surprised on the trial of said 
case, by the absence of E. Barnard,who was the only person by whom 
notice of nonpayment, necessary to charge the defendants as in- 
dorsers, could be proved, and who is a merchant residing in the 
city of Columbus, and a Notary Public, and generally to be found 
at his office or counting room, and seldom absent therefrom in bu- 
siness hours; and that plaintiff went to the store of witness, for 
him, before the case was submitted to the jury. 

2d. Because the absence of said E. Barnard, on the trial of 
said case, was procured at the instance and request of the said de- 
fendants, or of some person acting in their behalf, to prevent the 
plaintiff from having the benefit of the testimony of said Barnard, 
on the trial of said cause.” At the next term of the Court, to 
wit, at November term, 1847, this rule was continued by agree- 
ment between counsel, with an understanding embodied in the 
agreement, that the continuance should not affect the right of the 
defendants, to make any motion or objection which they might 
have made then. At the next term, to wit, at May term, 1848, 
the plaintiff moved the Court to take up the rule, when the de- 
fendants, King & Hooper, objected to the rule being heard, on 
two grounds— 


ist. Because it was discharged by operation of law, by reason 
' 
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of the plaintiff's having failed to move in the same, at the term at 
which it was taken, or to have the same enlarged. 

2d. Because the rule 27st was insufficient and uncertain, and 
the defendants, for that cause, were not bound to answer the 
same. 

[1.] The Court overruled these preliminary objections, and the 
defendants excepted. They were properly overruled. 

In Nishet vs. Lawson, 1 Kelly, 279, this Court held, that “ ifthe 
plaintiff, after issue joined, neglect to brirg such issue on, to be 
tried in dwe time, as limited by the course and practice of the Court 
in the particular case, he is adjudged not to follow or pursue his 
remedy as he ought to do; and thereupun, a on sequitur is given 
against him, for his default.” By this rule, the non sequitur 
is awarded, only when the plaintiff after issue joined, is guilty of 
delay in moving in it. And he is not guilty of delay, if he move 
in the issue within such time as is allowed by the course and prac- 
tice of the Court, in the particular case. Was he guilty of delay 
in this case? To determine that question, we look first to the 
tule. That is not made returnable at any particulai time, at any 
term, or upon any day of any term. It is returnable, so soon 
as counsel can be heard. That is, it is to be considered, when the 
Court shall be willing to hear counsel. When that shall be, is in 
the first instance, left to the discretion of the Court. It may be 
during the term at which it is taken, or it may be at a‘subsequent 
term. It is certainly not necessarily to be heard at the first term. 

[2.] The course and practice of our Courts, is to grant rules 
nist thus returnable. But it is argued, that in as much as by 
its terms this rule might have been heard at the first term, and as 
the record discloses no motion to consider it then, the presump- 
‘tion of law is, that no such motion was made, and therefore, the 
plaintiff is in default. The answer to which, is, that although the 
rule may be heard at the first term, it does not follow that it must 
be then heard. It is the privilege of the plaintiff, to call it up at 
the first term, if it suits the convenience of the Court then to have 
a hearing and decision ; but if he fail to do so, I do not consider 
that he is to be held as not prosecuting his suit. So it was held 
in Misbet vs. Lawson, that the entry of two general continuances 
on the bench docket, without anything appearing on the minutes, 
will not work a discontinuance of the cause. Farther, the pre- 
sumption of law is, that inasmuch as the record exhibits no ac- 
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tion on this rule at the first term, that other business having prior 
claims upon the attention of the Court, occupied its time; and 
that is the reason that it was not called. In such a state of facts, 
the rule is to be considered as being continued by the Court. 
Thus, in Smith, administrator, and another vs. Thompson, 3 Kelly, 
26, this Court held, that if a cause is not reached in its order on 
the docket, by the exercise of reasonable diligence on the part of 
the Court, the effect is a continuance by the Court. We cannot 
think, that under the course and practice of our Courts in relation 
to rules for new trials, like this, that this plaintiff has been in de- 
fault. Had the defendants moved to speed this cause at the prop- 
er time, and the Court been willing to hear it, and plaintiffs, then, 
without sufficient cause had failed to proceed, perhaps we might 
entertain different views of this cause. 

[3.] The correctness of the ruling of the Court on the second 
ground of objection, is tested by the rule itself. We think it suf- 
ficiently plain, certain and distinct. It sets forth the grounds up- 
ou which a re-hearing is asked so plainly, that the Court could 
find no difficulty in rendering a certain judgment upon them; 
and so plainly and distinctly, as clearly to notify and inform the 
defendants, as to what they are expected to answer. If it does 
all this, it could be required to do no more, legally. It was urg- 
ed, that it was uncertain for the want of the specification of a day, 
upon which it should be heard. I have already considered that 
objection, in part. That a day in term, upon which rules are re: 
turnable, must be specified by the English practice, need not be 
questioned. That practice is not applicable to our different or- 
ganization. Whether it is or not, our Courts have long practiced 
under a different rule. We are in the habit of making rules nisi 
returnable on a day within the first term, at the next term, in va- 
cation, or as this is, when counsel may be heard, according as the 
Court may direct. We see no good reason to depart now, from 
the established practice. The case of Bethune vs. Bonner, relied 
upon by counsel for the plaintiffs in error, is distinguishable from 
this. This Court held the rule, there, wanting in certainty, be- 
cause it did not show that the Court had jurisdiction of the exe- 
cution, which was claiming money before the Court. It did not 
show, from what Court it issued. 2 Kelly, 169. 

The preliminary objections which I have been considering, 
were made orally, and when overruled, no judgment upon them 
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was entered on the minutes. After they were overruled, the de- 
fendants joined issue with the plaintiff on his rule, by answering 
thereto. Upon hearing argument upon that issue, the Court re- 
fused to make the plaintiffs’ rule absolute, but dismissed it. The 
counsel for the plaintiff having then notified the defendants that 
he would apply for a bill of exceptions, upon the judgment of the 
Court upon his rule for setting aside the nonsuit, the defendants, 
King & Hooper, moved that a recital of the faets in relation to 
their preliminary objections, and the judgment on them, be enter- 
ed on the minutes, which the Court refused to permit, and which 
is also fssigned as error. I can see no good reason, why the 
Court should not have granted the request of the defendants ; it 
was, it is true, out of time, to move that this recital and judgment 
be then entered. The better course would have been, to make 
the preliminary objections to the rule nis?, in writing ; for the op- 
posite party to join issue on them, and when judgment was had 
thereon, for all to pass, as a matter of course, to record. But,if it 
was irregular to refuse this motion, cui bono! What good can, 
result to any body, to send this cause back on that account ? 
This exception has no relevancy to the legal merits of this cause ; 
none whatever. The defendants, have had the benefit of a writ 
of error, on their preliminary exceptions. Perhaps, that was 
what they feared, without the granting of their motion, they would 
not get. If on this ground, this case was sent back, what would 
they gain by it? Their paper on the record, no more. 
Let the judgment be affirmed. 





ee» 


No. 30.—L. J. Davis, and others, plaintiffs in error, vs. H. F-. 
Situ, and others, defendants. 


[1.] In the distribution of the assets in the hands of an administrator, judg- 
ments obtained against the intestate have priority over debts for rent, bonds 
and other obligations, notes and open accounts, and stand next in dignity to 
debts due the public, and to be paid according to their date. 

[2.] Promissory notes are upon the same footing with bonds and other obliga- 
tions, and are to be paid rateably with them. 
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£3.] A surety who has paid the debt of his principal is subrogated to all the 
rights of the payee, in the distribution of the assets of his deceased principal, 
and is to be paid rateably according to the dignity of the debt so by him paid. 


{.4.] A covenant of warranty of tile, when broken, is a specialty, and the dam- 
ages due thereon are to be paid rateably with bonds or other obligations. 


[5.] The measure of damages for the breach of a covenant of warranty of title, 
is the purchase money with interest from the time of the sale of the land. 

{6.] Judgments obtained against an administrator after the death of his intes. 
tate, rank no higher than the demands on which they are founded. 

{7.] Itis the duty of an administrator, when sued by a creditor, so to plead as 
to protect the rights ofall the creditors of the estate, as fixed by law, of whose 
demands he has notice, and if he fail to do so, he becomes personally charge- 
able. 

{8.] An administrator is not made personally liable for failing, in a suit against 
him by a creditor, to plead an outstanding covenant of warranty made by his 
intestate, if at the time of the rendition of the judgment in such suit, there was 
no breach of the covenant. 

{9.] A sells a tract of land to B taking his notes for the purchase money, and ex- 
ecuting his bond for titles, when the purchase money is paid. A receives one 
half the purchase noney, when B sells the land to C, executing his deed with 
a warranty of title, C buying bona fide for value, without notice that the legal 
titleisin A. After the sale to C, and with knowledge of that fact on the part 
of A, A and B enter intoa verbal agreement that in payment of the balance 
of the purchase money due from RP to A, B shall take up a note made by A to 
D by substituting his own therefor, and that A will become his surety, and 
that if A is compelied to pay the debt thus made by B to D as surety—then 
the purchase money due from B to A on the original sale of the land shall be 
again considered as due, aud A shall hold the legal title of the land as security 
for its payment. A pays the surety debt to D, and sues for and recovers the 
and from C, evicting him upon his legal title. B dies, and the adm‘nistra~ 
tor of B files his bill asking direction of chancery as to the distribution of the 
assets among the creditors. A and C are both made parties to the bill, and 
answer. _A claims to be paid his purchase money to the exclusion of other 
creditors, and C claims to be paid his damages for the breach of his covenant 
of warranty from B. Heid, that the substitution by B of his note in lieu of 
A’s note to D, is a payment of the purchase money due by B to A upon the 
original sale of the land, and that if the verbal agreement is considered as of 
force, then, in equity A is not entitled to be paid, out of the assets of B, his 
purchase money; and farther, that A having elected to reseind his original 
coutract with B by resorting to his legal title to the land, and evicting C, by 
which the estate of B is made manageable, opon his warranty to C, be, A, is 
to be held to his election, and shall refund to the estate of B the amount of 
the purchase money which he has received, with interest. 

{10.] An administrator can neither sue nor be sued in another State, by virtue 

of letters derived trom the authorities of Georgia. If therefore,he is notified 

to appear and defend an action of ejectment brought in the State of Alabama, 
against one to whom his intestate has sold the land sued for, with a covenant 
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of warranty, and he disregards the notice, he is not thereby made liable as 








for a devastavit. 

[11.] A judgment obtained in another State, has in this State the force of a do 
mestic judgment; yet it may be here impeached for fraud, and the jurisdic- 
tion of the Court which rendered it inquired into, as also the right of the for- 
eign State to exercise authority over the persons who are parties, and the 
sibject matter. 

[12.] A judgment in ejectment rendered in another State, and eviction under 
it, with the limitations last above stated, is evidence of a breach of a covenant 
of warranty. in Georgia. 

[13.] A fraudulent combination to procure a judgment and eviction, between 
the covenantee and the plaiutiff in ejectment, will preclude the idea of an 
eviction upon title paramount. 

[14.] The eviction, to constitute a breach of a warranty of title, must be founded 


on a title paramount. 


In equity, Muscogee Superior Court, before Judge ALEXAN- 
per, May Term, 1848. 


The facts are incorporated into the opinion of the Court. 
Jones, Benning & Jones, for plaintiffs in error. 


1. “ A payment by an administrator, of a simple contract debt, 
before a bond conditioned for indemnity, is good, if no breach of 
the condition has taken place.” 2 Wms. Ex’rs. 672, 745. 

So, a judgment obtained against an administrator, upon a sim 
ple contract debt, before a breach of such condition, may be plea- 
ded by the administrator, against a suit founded on a subsequent 
breach, as evidence of a debt to be paid to him out of the assets, 
in preference to the damages occasioned by that breach. 2 Wms. 
on Ex’rs, 676, 7, 1212, ’13,’14, 678, ’9, 80. (Ed. of 1832.) Read 
vs. Blunt, 5 Sim. 567. Norman vs. Baldry, 6 Sim. 

2. The measure of damages for a breach of warranty, is not 
the purchase money and interest, from the time of purchase. 2 
Green. Ev. §264 & Note 4. 

3. The payee or indorsee of a promissory note, has a right to 
be preferred in the order of payments, by an administrator, to a 
surety, who had signed assurety at the foot of the note, and after- 
wards had had to pay it off. (See next point.) 

4, Promissory notes are included in the expression, “ bonds or 
obligations,” used in section X. of the Act prescribing the order 
of payments to be observed by the representatives of deceased 
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persons. Prince’s Dig. 239. Watkin’s Dig. 404, Act of 89. do, 
424. Act of 1790. do. 488. Act of ’92. do. 627. ‘Act of ’97 
Prince, 426. Act of’99._ Chitty Cont. 1,2. Bac. Abr. Obliga- 
tions, par. 1. 

5. The fact that the demands of Davis, and others, had been re- 
duced to judgments against the administrator,did make a difference 
in their favor, in comparison with the demands at large, men- 
tioned in the bill. And such judgments did have a lien, or claim, 
on the assets, superior to that of Smith’s demand ; for such judg- 
ments could seize and sell the assets in the hands of the adminis- 
trator, in spite of all that those demands could do to the contrary. 
If the administrator did not so plead as to reserve their proportion 
of the assets for them, he only made himself personally responsi- 
ble to them, for any deficiency in their shares, resulting in conse- 
quence of that judgment’s getting an over-proportion. And there- 
fore, it would be necessary for them to look to his (the adminis- 
trator’s) own goods, to make up such deficiency, instead of to the 
over-proportion of assets; which the said judgments, owing, 
perhaps, to the default of the administrator in-his pleading, had 
obtained, control of ; otherwise judgment creditors would be de- 
prived of all benefit to be derived from the conclusive presump- 
tion, against the administrator, of sufficient assets—which arises 
from his letting general judgments go against him. Wms. 
Ex’rs, Bot. (Ed. 1832.) 

6. If a debtor, by getting his creditor to go his surety, borrows 
money on the strength of the suretyship, and with it pays off this 
creditor the debt which he owed him, that debt remains paid, 
notwithstanding the surety may have afterwards to pay the bor- 
rowed money. Eq. §449, b. 449, d. 

7. A verbal agreement between a principal and a surety, that 
a piece of land which had been bought by the former of the lat- 
ter, under bond for the payment of the purchase money, paid for 
in part, and as to the other part, was to be paid for by the mon- 
ey to be raised on their note, and which land had been sold, and by 
deed conveyed by the said principal to a third person, with the 
assurance that he had a perfect title, and which was, at the time 
of theagreement aforesaid, in the possession of that person, a pos- 
session taken by him under that deed, and as an innocent. pur- 
chaser for a valuable consideration, should be held by the surety as 
indemnity against loss by the suretyship, was either void, 
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1st. Bove ause o violating the Statute of Frauds. Pr. Dig. 915, 
and 

2d. The 32d. Henry VIII. Sch. Dig. 191, 2. 

3d. Because the principal had then, no title whatever to the land. 

Or at least was incapable of giving any rights to such surety, ex- 
cept such as were subordinate to those acquired by the last pur- 
chaser; for even if the equities were equal, the maxim qui prior 
est in tempore potior vst in jure, would govern. 1 Story’s Eq. 
§§365, 6, 7. 

8. There was evidence in the case, going to show that the evic- 
tion of the Laneys by Smith was collusive, and by consent be- 
tween them, for, 

Ist. The evidence proved that they (the Laneys) had a com- 
plete equitable title to the land. And this was an ample shield. 
See 2 or 3 points in brief, for Woolfolk, in Watkins vs. Woolfolk. 

2d. In fact, it went farther, and showed that they had the 
legal title, the whole estate in themselves, by virtue of the Statute 
of Uses. Before this Statute, a mere contract unenrolled, by one 
to sell his land to another, was sufficient without words of inher- 
itance to pass the equitable fee to the vendee. 1 Sug. Pow. 93. 
After that act, it was sufficient to pass, also, the legal fee, except 
in a few classes of cases. A little later in the same Parliament, 
it was provided by;another act, that a bargain of sale which is 
merely a contract to convey, (2 Black. Com. 339,) Error should 
not enure to pass a freehold, unless sealed and enrolled, (1 Serg. 
Pow. 73,) but should (as the Courts construed the act) be utter- 
ly void. But this last Statute has never been in force in this 
State, at least not since 1755. Pr. Dig. 155. Nor has there 
been any other law in operation which avoided deeds, merely for 
want of enrollment. That defect has served only to postpone 
older unrecorded deeds to younger recorded ones. Now a 
penal bond, conditioned to be void if the obligor, shall, on being 
paid the purchase money, make the obligee a title to the land 
purchased, implies a contract by which the obligor agrees to con- 
vey the land to the obligee, whenever the purchase money shall 
have been paid. 2 Stor. Eq. §715. That is to say, a contract to 
convey the land on the happeniug of acontingency. This makes 
a contingent use. 2 Black. Com.332, et seq. Which was good 
as ause before the Statute. 1 Sug. Pow. 73, §& Black. If, 
and as it is not, either 
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1st. A use in a term of years— 

2d. Or a use upon a use— 

3d. Ora “special” use. 2 Black. 332. Sewin on Trusts, 53. 
3 Kelly, 368. 

And as the said Statute of enrollment was not in force at the 
time when it was raised, supposing that such contract amounts to 
a bargain and sale, which it does not, and as the purchase money 
has all been paid, it is a use executed by the Statute. Pitts es. 
Bullard, 3 Kelly, 5, and cases cited. 

3d. The evidence farther shows that the Laneys, by means of 
the eviction, got into a position where they might claim, as pre- 
ferred creditors, $400 and interest, (the purchase money,) in 
piece of land, sworn to be worth only $200. And that, too, af- 
ter retaining to themselves mesne profits, say 1837 to 1847. 
And that Smith, by the same means, acquired land worth $2000, 
in place of his right to indemnity, for having paid the surety note 
of $2320, a right, which, in the deficiency of the assetts left by 
Harris at his death, was utterly worthless. Canthere be a doubt 
of collusion ? 

9. If the patent to Smith was younger than Harris’s warranty, 
it was evidence ofa title adverse, and paramountto Harris’s, exist- 
ing at the time of his making the warranty. 2 Green. Ev. §244. 
Edis vs. Welch, 6 Mass. 

10. ‘No suit can be brought by or against an administrator in 
his official capacity,in the Courts of any State except of that from 
which he derives his letters of administration. Story Conf: §513. 
9 Wheat. 566. Kerr & Moore. And if he cannot be a party, he 
cannot be a privy. Therefore, no judgment against him, obtain- 
ed out of his State, can be evidence of any fact to his prejudice. 

11. That judgments against administrators have a lien on as- 
setts,see point 6, and that they are entitled to satisfaction &c. out 
of the assetts in preference to creditors at large, particularly 
Smith. See also, points 3 & 4. 

12. If a contract between vendor and vendee be rescinded, the 
vendor gets the lund back besides the rents, subject to allowan- 
ces for lasting repairs and substantial improvements. 1 Sug. 
Ven. 289, top p. 396, 7 bottom p. Danovan vs. Fuiker, Jacob 
105, 6. Smith elected so to rescind by entering upon and evict- 
ing Harris’s assignee, as he had a right to do by reason of Har- 
ris’s insolvency and death before full payment for the land. 1 
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fing. Fi. +309, top, 428, Lelteies. (Citing, &c.) Chitty on Cont. 
741, 2. 


Jounson & Wiu.uiams, for defendants in error. 


Upon the eviction, the said Harris became indebted to the Lan- 
eys, by specialty. 2 Williams’ Executors,735. Ibid, 740. 

Though the debt be contingent, and depend on condition, when 
the breach occurs, it then ranks according to its dignity, as if ab- 
solute. 2 Williams’ Exrs.744. Ibid, 746. 

The measure of damage is the purchase money with interest 
thereon. 4 Kent’s Commentaries, 474, and authorities there cited. 

The Judge may refuse to charge if the request is abstract, and 
if there is noevidence, the Court may sosay. 2 Peters’ Dig. 134. 
9 Peters 292. 1 U.S. Digest, 419. 


Brief of authorities for H.S.Smitu: 


The land was not paid for by the change of papers and notes, 
and the vendor retained his lien for the unpaid purchase money. 
3 U.S. Digest,121. 5 Johnson,68. 5 Conn.265. 5 Porter, 452. 

The indorsement of a note does not extinguish the lien of a 
vendor. Ala. Reports 

The question of payment is a question of intent. Story on 
Promissory Notes, 477. 

The demand of Smith is liquidated, and of equal tases with 
a promissory note. Prince’s Digest, 228. 1 Kelly, 287. 2 
Kelly, 374. 

When the equities are equal,he who hasthe legal title shall prevail. 
1 Story’s Equity, 75. 7 Cranch.34. 1 Vesey, 247. Ibid. 387. 
2 Johnson, 608. 3 Johnson, 359. 1 Atkins, 228. 10 Peters and 
the authorities there cited, 210. 7 Al. 318. 3 Johnson, 359. 

A party must do equity before he asks equity. 1 Story’s Com- 
mentaries. 


By the Court—Nispet, J. delivering the opinion. 


The facts in this case are numerous, and so are the points pre- 
sented for our consideration. I state such facts as appear to be 
necessary to an understanding of the case generally, leaving mi- 
nuter specification for each question as it arises. Abner H. 
Flewellen, administrator upon the estate of N. H. Harris, de- 
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ceased, filed a bill alleging the partial insolvency of the estate, 
and asking the directions of a Court of Chancery, in the pay- 
ment of the debts. It exhibits the character of the debts, and the 
amount of assets, and asks process to bring the creditors into 
Court. Among the debts are a judgment against the intestate 
during his life—judgments obtained against the administrator, and 
debts by note and open account. Also a claim in behalf of the 
heirs and distributees of Noah Laney, deceased, founded on the 
breach of a warranty of title in a deed made by said Harris to 
said Noah Laney, when both were in life. The heirs and dis- 
tributees of Noah Laney had previously filed their bill against 
the administrator, setting forth the sale of the land, the deed, the 
ptice paid, and that one of them, who was in possession, had been 
evicted by judgment of law in the State of Alabama, where the 
land lay, by H. F. Smith, whe held title to it, paramount to theirs 
derived from Harris ; and praying that their claim might be paid 
to the exclusion of other creditors. This bill was enjoined by 
that brought by the administrator Flewellen. The creditors an- 
swered, respectively setting up the grounds of their claims upon 
the estate, and stating grounds of objection to the allowance of 
other claims to the exclusion of theirs. The cause was submitted 
to the Court and jury, and various exceptions were taken to the 
instructions of the presiding Judge to the jury, and to his refusal 
to charge them according to the requests of counsel for the dif- 
ferent parties defendants. The points made in the bill of excep- 
tions, some of which we sustain, will be noticed as I proceed. 
The contest was as to the dignity, and prior claim of the debts 
due, or charged as bewig due. We will send the cause back, 
with instructions, which will cover all the matters in dispute be- 
tween the parties. 

The order in which debts of a testator or intestate shal!’ be 
paid, is prescribed by the Act of 1792. The section of that Act 
which specifies this order, is in the following words: “ The debts 
due by any testator or intestate, shall be paid by the executors 
and administrators, in the order following, viz. funeral and other 
expenses of the last sickness; charges of probate and will, or of 
the letters of administration; next debts due to the public; next 
judgments, mortgages and executions, the eldest first; next rent, 
then bonds or other obligations, and lastly, debts due on open ac- 
counts.” Prince, 228, 229. 

VOL. Vv. 36 
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[1.] Judgments against the testator or intestate, are next after 
debts due the public ; and as there appears to be no debts of the 
character specified in the Act as of higher dignity, due by this 
intestate, they are first of all to be paid. About them there is no 





controversy. 
[2.] It is singular that the Act of 1792 makes no provision 


whatever for promissory notes, eo nomine. They are not men- 
tioned at all, and have no place assigned them, unless they are 
embraced in the words, o/her obligations. One of two supposi- 
tions is to be adopted in relation to the absence of all mention of 
promissory notes and bills, in this act. Either the omission was 
an oversight, or the Legislature considered them as embraced 
under the head of other obligations. The former is not reasona- 
ble. We cannot reasonably believe that they, in legislating upon 
this subject, should have overlooked altogether the most common 
and numerous class of debts. And if it had been considered an 
omission, the Legislature would long ére this have supplied it. 
Creditors by note would not have been permitted to continue at 
the mercy of administrators, executors, or even Courts. The 
Legislature have been silent on the subject since 1792, and that 
fact is conclusive as to the legislative construction of the Act. 
It is very plainly indicative, too, of the opinion of the profession 
and of the country. In our opinion, promissory notes were in- 
tended to be embraced in the class of debts designated in the 
Act as other obligations. We think this the most reasonable, the 
most equitable and the most convenient construction. It is ar- 
gued that at Common Law bonds and obligations have priority 
over notes, and that the classification in the Statute does not alter 
the Common Law. The classification at Common Law is, debts 
of record, specialties, and then simple contracts, which latter, it 
is conceded, embrace notes of hand. It is not to be contended 
for a'moment that, according to any definition, or rule, to be 
found in the bouks, notes are specialties. We, of course, assert 
no such thing. We say only that the Legislature of Georgia, in 
the exercise of an unquestioned power, have thought proper, for 
the purpose of the distribution of an intestate’s estate, to class 
notes with specialties, leaving for other purposes the distinctions 
between them, as they exist by law. But toreturn. The classi- 
fication under our Statute is different from what it is at Common 


Law. The Common Law designates one class by the generic 
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name simple contracts, which includes written contracts not under 
seal, and accounts, or any verbal undeitaking to pay money. Our 
Statute does not use the generic term, simple contracts, but when 
that is located at Common Law, in the order of distribution, it 
places the specific term, or designation, open accounts. The 
greater includes the less, simple contracts include accounts, but 
the less does not include the greater. Open accounts do not in- 
clude notes. Were the phraseology of our Statute the same with 
the Common Law, that is, had it said simple contracts, instead of 
open accounts, I should hold that, as at Common Law, notes 
would stand upon the footing of accounts. In very important 
particulars, notes are different from open accounts; as for exam- 
ple, they constitute a wholly different species of evidence of a 
debt, and are negotiable. The Legislature did not intend to 
class notes with accounts—this is clear to my mind from the con- 
siderations stated. Nor did they intend, by omitting all mention 
of them, or of the generic Common Law term which includes 
them, to leave them to take refuge under the Common Lawrule, 
which places them upon an equality with accounts, and, of course, 
below the grade of specialties. It seems far more reasonable to 
conclude that in the-classification made, they intended to repeal 
the Common Law, and to raise notes in the distribution of es- 
tates, to the grade of bonds and obligations. To do sodoes not in- 
volve what might be called the legal absurdity of making notes, 
bonds or obligations. What we think they have done in this 
Act, and that only, is, by a fair implication to classify notes with 
bonds or obligations, in the payment of debts by the administra- 
tor or executor of a partially insolvent estate. I admit that this 
intention cannot be drawn from the meaning of bonds or obliga- 
tions. These are contracts wader seal. It is true at the same 
time, .that it cannot be inferred, from the legal meaning of open 
accounts, that the Legislature meant to place notes upon the 
same level with accounts. It is nota forced or unnatural infer- 
ence, that the Legislature meant to discard, for the nonce, tech- 
nical definitions, and by bonds to designate evidences of debt un- 
der seal to pay specific sums of money, as single bonds, and by 
other obligations, to designate all other written undertakings to 
pay money, whether under seal or not. Nor is this idea unsup- 
ported by the common use of the word obligations. In that use 
it is very commonly understood to mean a promise to pay money, 
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or to do, or not to do a particular thing, evidenced by writing. 
Why ina Court of Equity—why upon principles of justice, should 
bonds, or obligations, have a preference over notes? The rea- 
sons giver are purely technical, to-wit, the debt is therein partic- 
ularly specified and the party’s seal is attached, thereby acknowl- 
edging the debt and affirming the contract. Bac. Ab. Tit. Obl 
gation, A. ‘These reasons appiy, in part, to notes. Certainly they 
are merely technical. Whereas the reasons why notes and bills 
should rank higher than accounts, are laid in commercial expedi- 
ency. They are the life of commerce—they are necessary to 
trade upon any large or useful scale. By their negotiability, they 
constitute a large proportion of the circulating medium of the 
country. Relatively, they are more important than what are 
technically called specialties. 

Besides qll this, in 1799, the Legislature declared that “ all 
honds and other specialties, and promissory notes, and other li- 
quidated demands, bearing date since 9th of June, 1791, whether 
for money or other thing, shall be of equal dignity, §«.” Prince, 
object or purpose of negotiability, or whether it relatesto and de- 
426. Now whether this equality of dignity refers alone to the 
clares a general equality, it is still proof that for some purposes 
the Legislature have abolished, in this State, the technical distinc- 
tions between notes and bonds. From that Act, therefore, we 
derive confirmation of our opinion. I am aware that the Aet of 
South Carolina, of which ours is a literal copy, has received there 
a different construction. See the Ex’rs of Harbison vs. the Adm’rs 
of Giles, 1 Bay, 275. Rippon’s Ex’rs vs. Townsend’s Ex’rs, 1 Bay, 
445. Ours, however, seems to usto be the more reasonable con- 
struction, and founded in the better policy. The Court below 
held that promissory notes are not embraced in the words bonds 
or other obligations, as used in sec. 10, of the Act of 1792, and that 
decision we, for the reasons given, reverse. 

[3.] The presiding Judge instructed the jury, that the payee 
or indorsee of a promissory note, has no right of preference in 
the order of payment by the administrator, over a surety, who 
has paid the debt. This question has been determined by this 
Court, in accordance with the opinion of the Circuit Judge in this 
case. The question was made and argued at the last Cassville 
Term of this Court. To the opinion carefully prepared, in that 
case, I now refer, believing 1! Unnecessary to repeat the argu- 
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ment here. Lumpkin vs. Mills, 4 Georgia Sup. Court Rep. 343. 

[4.] He also determined that the claim of the Laneys founded 
on a covenant of warranty in a deed, broken by eviction, rank- 
ked as a specialty, to be paid in average and proportion with oth- 
er specialties, and the measure of damages upon a breach of a 
warranty of title to lands, is the purchase money, with interest 
from the time of the purchase. Both of which decisions we affirm. 
About the former of these propositions, I apprehend there can 
be no doubt. The warranty is an obligation—instrument under 
seal. When there is a breach, the law considers the damage as 
due. It is a debt by specialty. ‘“‘ Debts by specialty, says Black- 
stone, are such, whereby a sum of money becomes, or is acknowl- 
ed to be due, by deed, or instrument under seal. Such as by 
deed of covenant, by deed of sale, by lease reserving rent, or by 
bond or obligation.” Blackstone’s Com. 2 book,p. 465. 1 Binn. 
254-5. T. R. 307. 3 V. & B.194. 2 Wms. Ez’rs, 747-8. 3 
Burrow, 1380. 1 P. Williams, 429. 1 Dick. 315. 

[5.] The question as to the measure of damages upon the 
breach of a covenant of warranty, has divided the most learned 
jurists of this country. Some haveheld that the vendeeis entitled 
to recover the value of the land, at the time of eviction, including 
its natural appreciation of course, and no more than its value 
then, if it has depreciated ; others have held that he is entitled to 
recover the value of the land at the time of eviction, including the 
improvements which may have been put upon it; whilst the ma- 
jority of jurists, and of the Courts of this country, and of the 
Courts of England, have adopted, as the most equitable, most per- 
manent and expedient rule; the purchase money with interest 
from the time of the purchase. A great deal may be said in fa- 
vor of allowing the vendee, the value of the premises at eviction. 
Forcible illustrations are given in the books of its equity. On the 
contrary, equally striking illustrations are furnished of its hard- 
ships. In relation to which, I remark that no rule of law can be 
safe which is founded upon extreme cases. The best rules are 
those which, upon general principles, operate, in the main, most 
beneficially to entire communities; which are uniform, and by 
their simplicity are most easily understood. The rule last adver- 
ted to has not these elements of optimism, perhaps I should say, 
of utility. Itisnotuniform, forin some cases, under its operation, as 
in case of great appreciation inthe value of the land, the vendee 
gets more than is equitable, and in others, as where there is a 
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great depreciation, he gets less. So also, vice versa, it is not uni- 
form asto the vendor. In favor of the purchase money with the in- 
terest, it may be’said, that it is a uniform rule; it is easy of com- 
prebension; easy of proof; and more than all this, it is a criteri- 
on of recovery and liability, which the parties may always establish 
for themselves, It is right upon principle; it is the rule of the 
Common Law, and has received the sanction of the Courts of a 
majority of the States ofour Union. The history of it, at Com- 
mon Law, will show that it has and does obtain in England. 

The ancient covenant of waranty was a real covenant, binding 
upon the covenantor and the heir. In suits upon this covenant, 
the recovery was in other lands equivalent in value to the lands 
sold, at the time of the sale. There is no doubt but this was the 
mode and measure of recovery npon the old covenants of warranty. 
In feudal times, lands were esteemed more highly than money, 
for reasons growing out of feudal institutions, and the anti-com- 
mercial tendencies of the age. Hence, the recovery wasin lands. 
But what is important to notice, is, that in the earliest days of the 
Common Law, the measure of recovery was the value of the land 
at the time thewarranty was made. Bracton de warrantia, lib. 5, 
c. 13, sec.5. Bro. tit. voucher, pl. 69. Ibid, tit. Recover in value, 
pl. 59. Year Book. 30 Edw. III. 146. Ibid, 19. Hen. VI. 46 a, 
6la. Ballet vs. Ballet, Godb.151. Glanv. Lib. 3, c. 4. Fletce. 
Lib. 6, c.23, s. 3,4. 2 Roll’s Ab. 772,773. Cro. Car. 456. 4 
Kent’s Comm. 475. 4 Johns. R. 1. 

Inasmuch as a personal action would not lie upon the cove- 
nant of warranty, and when the value of money relatively to 
lands had risen, in consequence of the revival of commerce and 
the giving way of feudal institutions and policy, and after the in- 
troduction of alienations by bargain and sale, a new species of 
covenant was devised, to wit: the personal covenants of this day. 
Purchasers of land desired the personal security of the vendor, 
and hence are covenants of warranty, of sedsin, and covenants for 
quiet enjoyment, §e. Although we thus find engrafted upon the 
Common Law, a new security and a new remedy, yet we find 
no alteration made in the rule, as to the measure of the covenan- 
tor’s liability upon a breach. That continued the same. I be- 
lieve there is no case in the English books to show the contra- 
ry. The recovery, instead of being in lands, as formerly, is now 
in money, yet the amount of it is regulated by the value of the 
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land at the time of the sale, and that is consider edt to esi what the 
parties estimated, it at, to wit: the purchase money. Upon evic- 
tion, the grantee recovers the purchase money, with interest, the 
interest being allowed to countervail his liability for mesne profits. 
1 H. Bla. 17. 2 W. Bla. 1078, 4 Kent's Comm.476.- 4 Johns. 
R. 8. 

Such is the rule of the Common Law, and it is right upon prin- 
ciple. The covenant in this case was a covenant of warranty of 
title. There was no covenant for quiet enjoyment, none against 
incumbrances. And as before stated, there was an eviction by 
judgment in Ejectment. The decision we now make, therefore, 
is in reference alone to the case—that ‘s, it applies toa covenant 
of warranty upon eviction. What would be the measure of dam- — 
ages upon a breach of a covenant for quiet enjoyment, when the 
breach does not extend toa breach ofa covenant of seisin in the 
same deed, or in a case where there is only a covenant for quiet 
enjoyment, we do not now determine. I will only remark, that 
in case there is only a covenant for quiet enjoyment, and the 
breach of that amounts to a total failure of title, Chancellor Kent 
holds, (and many other eminent men,) that the rule of damages 
is the purchase money, with interest, and no more. And farther, 
that when the covenant for quiet enjoyment follows a covenant of 
seisin in the same deed, the intent uf the instrument appears to 
be, thatthe on® covenant is merely auxiliary to the other ; one re- 
ferring to the title, and the other to the enjoyment of that title, 
A breach of the latter involves a breach of the former. It would 
seem to be unreasonable, that a purchaser should recover upon the 
covenant of seisin the full value of the estate, and also additional 
damages for being disturbed in the enjoyment of that estate. 
There are no precedents at Common Law for the recovery of 
more damages in the covenant for quiet enjoyment, than under a 
covenant of seisin. The covenant of seisin draws after it, the 
covenant for quiet enjoyment. “ Omne majus continet in se minus.” 

I say, however, that to my mind the rule of the Common Law 
is right.on principle. In this contract, as in all others, the rule of 
construction is the intention of the parties. What is that? The 
grantor covenants that the grantee shall be undisturbed in his ti- 
tle. He undertakes that the title in the hands of the grantee is 
good, and will continue good. The land and its value is the sub- 
ject matter of the contract. The grantor does not look beyond 
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the immediate transaction; that is perfect in itself. It embraces 
a sale—a transfer of title—a payment of a fair equivalent by the 
purchaser, and an undertaking by the vendor, to save him harm- 
less from a failure of title. He, (the vendor,) cannot be presu- 
med to contract in reference to any future condition of the estate 
which he sells, either to his loss by its natural appreciation, or its 
actual improvement, or to his gain by its depreciation. He does 
not submit himself and his heirs to the contingencies which run 
through many years, much less can he be understood as contract- 
ing for a liability to pay for improvements, which rest altogeth- 
er within the discretion, or caprice, or folly of the purchaser. 
Wise men do not so contract. They avoid future chances of loss 
or disturbance, and repose upon what is written. A vendor, for 
example, bona fide, sells for a fair price one hundred acres of 
wild land. It becomes the site of a city, and its appreciation ri- 
ses to millions, and the title fails. It is to be presumed that he 
guarantied to the purchaser, upon a contract which, perhaps, did 
not involve a thousand dollars, the payment of millions. In this 
country, and at this day, such a case is not merely hypothetical. 
It would seem that if he were thus liable when the title fails, there 
would be some equity in allowing him, in case of such apprecia- 
tion, the title remaining good, to share it with the purchaser. 
Yet such an idea has never received the least countenance. 

On the other hand, the purchaser takes the title for what that 
is worth at the time. The future appreciation, or depreciation, is 
a chance which he takes with it. Theimprovements are with him, 
but he has the right to ask security against the failure of the ti- 
tle. He may ask security in any amount; covenants of any kind ; 
but he asks and takes security against the failure of title alone- 
It is a personal security—it is available to him in money. He 
estimates the value of the title in the sum he agrees to pay for it ; 
he makes, by his contract, the parchase money the measure of the val- 
ue of the title, and takes security in that amount. Such seems to 
me to be the intention of the parties, and they ought to be held to 
their contract. It is right that the vendor should pay interest, 
because he has had the use of the purchaser’s money, and is pre- 
sumed to have made interest ; it is right thatthe purchaser should 
receive interest, for although he has had the use of the land, its 
rents, issues and profits, yet he is liable to refund them to him 
who has the paramount title. He seems to be the favored per- 
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son; for at Law he gets the land and the improvements. Yet, 
not always so in Equity, for it is settled, that if he is compelled 
to go into a Court of Equity, to assert his title, (upon the princi- 
ple that equity must be done by him who asks it,) an allowance 
will be made in favor of the purchaser, in most cases, for his im- 
provements. Ifhe has acted dona fide, without notice of the ow- 
net’s title, a Court of Equity, in decreeing an account, will allow 
him to deduct, therefrom, a due compensation for them. 
Story’s Eq. sec. 799, 1237. Sugden on Vendor,s ch. 16, sec. 10, 
p. 720, 721, 7th Ed. Putnam vs. Ritchie, 6 Paige, 390, 405, 406. 
Green vs. Biddle, 8 Wheat. 1. 

The purchaser, however, cannot himself move in a Court of 
Equity for such compensation ; and, for the life of me, I can see 
no reason why heshould not. Sugden on Vendors, ch. 16, sec. 10, 
p. 722. 1 J. Ch. R. 385. 1 Ibid, 26,39. Story’s Com. on Eq.799. © 
6 Paige, 390. I understand the technical reason why he can- 
not, but I see no reason why he may not, upon principle. Just 
such a reason, (to-wit, that the purchaser is the movant,) as pre- 
cludes him from an allowance for his improvements, when there 
is no fraud on his part, and when he is without notice of the true 
ownet’s title, ought to be overridden and broken down by the 
Courts of Chancery—Courts which are said to look to substance, 
and not to forms. Whether he is a complainant or defendant in 
Equity, his equity remains the same. I know of no principle, 
equal and good, which can take the money, or the value of any 
kind which belongs to A, and appropriate it to B. It would 
seem to be just that the legal title of the true owner should be 
held encumbered with the equity of the tenant, growing out of 
his improvements, whatever, in each case, they might be proven 
tobe. The rule of the Common Law, as to damages, is said to op- 
erate with great severity upon purchasers, where the vendor has 
acted in bad faith, as where he has either fraudulently withheld 
the truth, or suggested falsehood in relation to the title. But for 
this, it may be replied, the grantee may have an action on the 
case, in the nature of a writ of deceit and recover to the full ex- 
tent of his loss. Cruise, tit. 38, c. 5, s. 57. 1 Inst. 384, a. n. 1. 
2 Caines, 193. 1 Fonbl. Eg.366. 1 Com. Dig. 236, a.8. Van 
Ness, J. in Pitcher vs. Livingston. 4 John. R. 12. 

In the United States, the weight of authority is in favor of the 
rule as enforced at Common Law. See Staats vs. the Ezrs. of 

VOL. Vv. 37 
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Ten Eyck, 3 Caines, 111. Pitcher vs. Livingston, 4 John. R. 1. 
Bennett vs. Jenkins, 13 Johns. R.50. Marston vs. Hobbs, 2 Mass. 
433. Caswell vs. Wendell, 4 Mass. 108. Smith vs. Strong, 14 
Pick. 128. Shverling vs. Peet, 14 Conn. 245. Bender vs. From- 
berger, 4 Dall. 441. Wilson rs. Forbes, 2 Dev. N. C.R.30. Sea- 
more vs. Harlan, 3 Dana, 415. Tapley vs. Labeaume,1 Missouri, 
552. Martinrs. Long, Ibid, 391. Earle vs. Middleton, 1 Cheves 
Law & Eq. S. C. R. 127. Duckmaster vs. Grundy, 1 Scam. R. 
312, 313. 8 Mass. 163, 221. Hinning rs. Withers, 2 Tred. 
Const. Rep.584. Ware vs. Wethnall, 2 McCord’s R. 413. Bond 
vs. Quattebaum, 1 McCord, 584. Talbot vs. Bedford, Cook's Ten. 
R.447. Lowther vs. the Commonwealth, 1 Harr. § Munf. 202. 
Crenshaw vs. Smith, 5 Munf.415. Stout vs. Jackson, 2 Rand. 132. 
Stewart vs. Drake, 4 Halst. 139. Cox vs. Strode, 2 Bibb, 272. 
Threlkeld, vs. Fitzhugh, 2 Leigh, 451. 1 Blackf. 266, note. 2 Ibid, 
274. 3 Ohio, 221. 10 Mass. 459. 3 Harris, 211.. 1 Mississip- 
pt, 550. 2 Greenlf. 378. 1 Lit!. 250. 3 Ibid, 118. 3 Mississ. 
391. 

The circuit Judge held, that judgments obtained against the 
administrator, Flewellen, had no preference in the distribution of 
the assets among creditors, over debts of the same or higher 
grade, not in judgment. At Common Law, a creditor who sues 
and reduces his debt to judgment, has preference over debts of 
the same dignity, not in judgment, but no preference over debts 
of higher dignity, not in judgment. To the extent of a prefer- 
ence over debts of equal dignity with that upon which his judg- 
ment is founded, the diligence of the judgment creditor alters the 
course of administration, and no farther. Ashley vs. Peacock, 3 
Atk. 308. Wentworth’s Office of Executors, 14 Edition, page 270. 
1 Williams’ Ezrs.729. Wootering vs. Stewart, et al.2 Yeates, 483. 
Scott vs. Ramsay, 1 Binn. 221. Prevost vs. Nichols, 4 Yeates, 479. 

Our Statute expressly precludes any preference between debts 
of equal dignity, where there is a deficiency of assets, “except in 
cases of judgments, mortgages that shall be recorded, from the 
time of recording, and executions lodged in the sheriff’s office, 
the eldest of which shall be first paid, or in those cases where a 
creditor shall have a lien on any part of the estate.” Prince, 229. 
By which we understand that liens, by judgment, mortgage,’ or 
otherwise, against the estate, shall be respected according to their 
dates. These exceptions apply to liens only, existing at the death 
of the testator or intestate. 


« 
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Asthen among creditors, both at Law and in Equity, the grade 
of debts is to be ascertained by the nature of the debts, as they 
exist at the death of the decedent. This is settled by our Stat- 
ute, and the administrator must abide it at his peril. He may go 
into Equity, as he has done in this case, and ask a decree for di- 
rection ; and creditors may also resort to a Court of Chancery to 
compel a distribution of assets ; but in either case the legal priori- 
ty of debts, as fixed by the Statute, remains the same. On this 
point, the judgment of the Court below is affirmed. 

The counsel for the creditors who obtained judgment against 
the administrator, maintained in the Court below, and insisted be- 
fore this Court, that the administrator, having failed to plead in 
defence of their actions against him, the claim of the Laneys, 
founded on their covenant of warranty, if by now letting in their 
claim to share in the assets of the estate, their judgments are not 
fully paid, the administrator should be held personally liable for 
the deficit. They asked the circuit Judge so to charge, which he 
declined to do. The evidence on the record does not show that 
the administrator had notice of any defect in the title to the lands 
sold by his intestate to Laney, at the time these judgments were 
rendered against him; and it does show that the breach of the 
warranty by éviction, occurred after the judgments were render- 
ed. As between creditors, we have seen the effect of these judg- 
ments. The assets being in the hands of a Court of Chancery, 
for distribution, it was competent for that Court to let in the 
claim for damages founded on a broken covenant, according to 
the dignity of that debt, as fixed by law. But this does not re- 
lieve the administrator from any personal liability which has at- 
tached to him by reason of a failure to plead, or of a defective 
plea. 

[7.] It is his duty when sued, soto plead as to protect all the 
creditors of whose debts he has notice, in their rights, according 
to the dignity of their debts, as established by law; and if he fail 
to do so, he becomes per nally responsible. He is cognisent of 
the amount of assets in his uands—it is his duty and also his in- 
terest to exhibit the assets—his actings and doings in the admin- 
istration—the debts due, their dignity, &c. and cause a judgment 
to be entered, which will protect all parties in interest, and him- 
self also, and if this cannot be done at law, he has the right to in- 
voke the aid of a Court of Chancery. If, therefore, there were 
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demands against him, of which he had notice, of equal dignity, 
and of greater amount than the value of the assets in his hands, at 
the time of the rendition of these judgments, and he failed to 
plead them, so as to protect himself, he is individually chargeable. 
And equity will not distrust the relation which the law has estab- 
lished between himself and the judgment creditors. 

[8.] We hold, however, that inasmuch as it does not appear 
that the administrator had notice of any debt due on this covenant 
of warranty, at the time the judgments were rendered, the breach 
of that covenant not in fact occurring until afterwards, he is not 
guilty of a devastavit in not pleading it. Until the condition of a, 
contingent security is broken, the administrator may not respect 
it, as adebt due. They do not stand in the way of debts of infe- 
rior dignity. The payment of a simple contract debt, before a 
bond conditioned for indemnity, is good, if no breach has taken 
place. It is settled, that if, subsequently to the payment of a simple 
contract debt, the contingency should happen upon which a bond 
is payable, and it is put in suit, the plea of the payment of the 
simple contract debt will be a good defence for an executor. 
Aside from the doetrine which, as stated, regulates contingent se- 
curities, an executor, or administrator is not guilty of a devas- 
tavit, if he fail to pleed a debt of which he has not had notice. As to 
these points, see Harrison’s case, 5 Coke, 286. Phillips vs. Echard, 
Cro. Jac. 8. Cro. Jac. 102. Woodcock vs. Hern, Goldsh. 142, pl. 
57. Robinson vs. Francis, Bridgm. 79,8.6. 1 Roll, Ab. 925, tit. 
Ezecutors, 2 pl.3. 1 Roll, Rep. 405, pl. 36. Lacy vs. Fairchild, 
2 Verm. 101. Hawkins vs. Day, Ambl. 160. S. C. Dick. 155. Read 
vs. Blunt, 5 Sim. 567. 2 Wms. executors, 745-6. As to notice, 
see 2 Bac. Abr. 82, tit. executors, (L.) 2 Fonhl. Treat. Eq. b. 
4, pt. 2, c. 2, 8. 2, note, (n.) Harman vs. Harman, 2 Show. 492, S. 
C.. 3 Mod. 115. Booking vs. Jennings, 1 Mod. 175. Davis vs. 
Monkhouse, Fitzgib, 76. Buller N. P. 178. 2 Williams’ ez’rs, 
751,752. Prince’s Dig. 229. 

[9.] The relation which Smith, who claims to be a creditor of 
the estate of Harris, bears to the case, requires a more minute 
exposition than has yet been given. He, (it appears from 
the record,) sold a tract of land to Harris, in his life time, taking 
his notes for the purchase money, and executing to him his bond 
for titles, when they were paid. A judgment, for say half the 
sum, was obtained against Harris before his death, the greater 
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part of which has been paid. Smith was indebted to one Hays, 
about the amount of the remainder of the purchase money for the 
land, not in judgment. It was egreed between Harris and Smith, 
that Harris, in payment of that balance, should take up Smith’s 
note to Hays, by substituting his own, with Smith as surety, which 
was done, and at the same time, there was a verbal understand- 
ing or agieement between them, that Smith should hold the legal 
title to the land, as a security against his surety-ship on the note, 
and if he had it to pay, that the original debt should be consider- 
ed still due. Previous to this time, however, Harris had sold the 
land to Noah Laney, and made a deed to him, with the covenant 
of warranty, upon which covenant the claim of the heirs of No- 
ah Laney, of which I have before treated at large, is predi- 
cated. This sale was known to Smith, at the time of the substi- 
tution of Harris’ note for his, to Hays, and of the verbal agree- 
ment aforesaid. Laney had no notice of Smith being still the hol- 
der of the legal title to the land. Smith paid the note of Harris to 
Hays as surety. Afterwards he brought suit for the land in Al- 
abama, and recovered it, upon his title, evicting the heirs and 
distributees of Noah Laney. Upon this state of the facts, Smith 
claims that the substitution of Harris’ note for his, to Hays, was 
not a payment by Harris of the debt, or balance of the debt due 
to him for the land, and that he is still a creditor of the estate of 
Harris, upon the original contract of sale, and as such, enti- 
tled in equity, to be first paid out of the assets in the hands of the 
administrator. We consider, that the substitution of Harris’ note 
for Smith’s, to Hays, was in Law and in Equity, a payment to, 
that amount of the purchase money due by Harris for the land, 
and extinguished all claim for it against the administrator grow- 
ing out of the original contract of sale. 

Upon that payment Harris was entitled to a deed for the land, 
and now in Chancery, upon all the facts of this case, must be con- 
sidered as acquitted from all obligations growing out of the 
contract of sale. The verbal agreement could not re-invest Smith 
with the rights which he originally held under the contract of 
sale. Thatis an independent transaction. He could not discharge 
and re-affirm that contract at thesametime. Perhaps, if the land 
had not been at the time sold to Laney, with the knowledge of 
Smith, or if Smith had not elected to pursue his legal rights 
against the land, we might consider the equities between Smith 
and the estate of Harris, as different from what we now consider 
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them. The contract of suretyship must stand on its own bot- 
tom. Smith having paid the debt of his principal, Harris, to 
Hays, is subrogated to all the rights of the payee, in the distribu- 
tion of those assets. As we now rule, he is let into a pro rata 
participation, as a specialty creditor, the debt for which he was 
surety being by note, and notes being classed by our Statute 
with bonds, or other obligations. 

But let it be conceded that the verbal agreement, to-wit, that 
if Smith as surety had the debt to pay, the original consideration 
money, to that amount, is to he considered as due,.is operative on 
this case, then how stand the equities between himself and the estate ? 
What kind of case does Smith’s answer make? He sells land to 
Harris and takes his notes for the purchase money, binding him- 
self in a bond to make titles when the purchase money is paid. 
One half the money he has collected. He enters into an agree- 
ment with Harris, by virtue of which Harris is to take up his 
notes to Hays for the amount, say of the other half, with his own 
note, he, Smith, becoming his surety, with a farther understand- 
ing, that if he pays it as surety, the purchase money is then to be 
considered as due andowing. He paysassurety. At the time of 
this arrangement the land was sold under covenant of warranty 
to Laney, and this sale was known to Smith. Electing to seek 
payment of this purchase money, by resorting to his legal title, 
and thus, as we hold, rescinding his contract of sale to Harris, he 
brings ejectment for the land against Laney, the assignee of Har- 
ris, and recovers it, and now holds it. By this eviction there is 
a breach of Harris’ covenant to Laney, and by the voluntary act 
of Smith, his, Laney’s, claim for damages is brought down upon 
the estate ; which <laim this Court is compelled to allow. And 
now, in a Court of Chancery, having received in cash one half 
his purchase money; having recovered, and now holding the en- 
tire tract of land; having voluntarily resorted to his security in 
the land for the balance of his purchase money, and thereby caused 
a breach of the covenant to Laney, and charged Harris’ estate 
with the value of the land and interest at the time of the sale— 
he asks that, in addition to all this, he shall be paid the balance 
of the purchase money. The equities are against him. 

The estate of Harris, if his claim is allowed, would lose the 
land and all the purchase money. As Chancellors, we are con- 
strained to hold him to his election. He-has elected to rescind 
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the contract of sale. He cannot now claim in inconsistent antag- 
onist rights. He cannot come here affirming the contract and 
ask his purchase money, whilst, at the same time, renouncing it, 
he claims the land. He must do equity, if he is to be allowed 
equity.- Had he offered in his answer to convey the land to the 
estate of Harris, the case would be different. He is to receive 
equity according to the case he makes. He occupies before this 
Court the position of a vendor, seeking a specific performance 
of his contract, under such circumstances as are stated in his an- . 
swer. Could he, under such circumstances, have a decree? I 
apprehend no Chancellor would grant it. Our judgment, there- 
fore, is that he refund the purchase money which he has received, 
with interest, and that he be excluded from all participation in 
the assets of this estate, on account of the balance of the pur- 
chase money, not received. And as he is entitled to share, on 
account of his contract of suretyship, that the claim of the estate 
against him for the purchase money paid, be offsetted with what- 
ever dividenc, when the account is taken, he may be entitled to 
as surety. 

The administrator, Flewellen, was notified by the Laneys to 
appear and defend the suit for the land, brought by Smith, in the 
State of Alabama. He did not appearand defend, as required 
by the notice. The Court was requested to charge, that in dis- 
regarding this notice he was rot guilty of a devastavit, because 
he could not, in his character as administrator, derived from the 
authorities of Georgia, become a party to a suit in Alabama. 
And farther, that in as much as he could not defend the action of 
ejectment in Alabama, the recovery of the land there, was no 
breach of the warranty of Harris to Laney. The inference 
which counsel sought to draw from these two propositions was, 
that the Laneys were not entitled to share, upon the covenant to 
Noah Laney, in the assets in the hands of the administrator. The 
Court declined to charge as requested, no doubt considering that 
the point aimed at was covered in his instruction already given, 
that, if there was a breach of that covenant, they should be let 
in to the distribution. Upon this refusal, however, error is as- 
signed, and it becomes necessary for us to express an opinion 
upon both the propositions. 

[10.] An administrator or an executor derives his authority 
from his letters of administration or testamentary. As such, he 
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has no powers beyond the limits of the State by whose authority 
he is invested with the trust. He cannot sue, therefore, nor can 
he be sued in any other State. If it becomes necessary to sue, 
in behalf of the’ estate which he represents, in a foreign State, he 
must obtain letters of administration in that: State, according to 
the provisions of the law of that State. If he cannot sue or be 
sued in a foreign State, he cannot be permitted to come in under 
a notice, and defend a suit there. His official character, derived 
. from the letters granted to him, in Georgia, is not recognised in 
Alabama for any such purpose. ‘He cannot, therefore, be liable 
as for a devastavit, in this case, because he did not, in pursuance 
of the notice of the suit for the land in Alabama, defend that suit. 
He is not to be made personally responsible for not doing what 
the laws of the land will not permit him to do. Story’s conflict 
of Laws, sec.513. Lee svs. Moore, Palmer R.163. Tourton vs. 
Flower,3 P. Will. 369,370. 2 Vesey, 35. Att'y Gen'l vs. Cock- 
erell, 1 Price, 179. Burn rs. Cole, Ambler R. 416. 2 Madd. R. 
101. 1 Hagg. Eccl. R. 93, 239. Fenwick vs. Sears, 1 Cranch, 
259. 3 Ib. 319, 323. 9 Wheat. 565. 12 Ib. 169. 2 N. Hamp. 
R.291. 4 Randolph R.158. 2 Gill & Johns.493. 5 Green. 261. 
3 Mass.514. 20 Mart. 232. 3 Day Conn. Cas. 74. 4 Mason, 
16. 20 John. 229, 265. 5 Peters, 518. S.C.2 Mylne & Craig, 
89, 109. 

[11.] It does not follow, however, because the administrator 
could not, and did not defend the action of ejectment in Ala- 
bama, that there was no breach of the warranty. 

[12.] Eviction is a breach of a covenant of warranty, and it is 
conceded by this record, that the Laneys were evicted by judg- 
ment of a Court of competent jurisdiction in the State of Ala- 
bama, and a possessory process issuing from that Court. That 
is sufficient. The record of the judgment in the ejectment, and 
of all the proceedings had under it, including the execution of a 
writ of possession, is appended to the record brought up to this 
Court. The only question is, what force and effect has that judg- 
ment in Georgia. It has the force and effect of a domestic judg- 
ment. There it would be evidence of eviction, notwithstanding 
the administratur did not appear and defend ; it is the stronger 
evidence of a breach, on that account. Here it is evidence of the 
same fact. It may be impeached here, for fraud ; and the juris- 
diction of the Court which rendered it, may be inquired into, or 
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the right of the State of Alabama, to exercise authority over the 
persons who are parties, and the subject matter. With these 
limitations, it is to be taken and held for all purposes in our 
Courts, as it is taken and held in Alabama. Const. U. States, 1 
sect. dart. Acts of Congress, 26th May, 1790; 27th March, 1804, 
3 Story on the Constitution, sec. 1307. Story’s Conflict of Laws, 
sec. 609. Latine vs. Clements, 3 Kelly, 426. Mills vs. Duryee, 
7 Cranch, 481. Hampden vs. McConnell, 3 Wheat. 234. 1 Kent's 
Comm. 243, 244. Sergeant on the Constitution, chapters 31-33. 
9 Mass. 462,467. Shumway vs. Stillman, 4 Cawen R.292. Bor- 
den vs. Fitch, 13 Johns. R. 121. 

[13.] In connection with this branch of the case, it is most conve- 
nient to notice another request of counsel, to wit, that the Court 
should instruct the jury, that if the eviction of Laney was collu- 
sive and by consent between him and Smith, it was no evidence 
of a breach of warranty. Such instruction would have been 
proper. The judgment of the Court in Alabama, I have stated, 
can be impeached here, for fraud. If there was any evidence of 
such fraudulent consent, it ought to have been submitted to the 
jury. We do not say that there was. 

An eviction procured by fraudulent consent, is ro breach of a 
covenant of warranty of title. : 

[14.] The eviction must be upon title paramount. Proof of 
such fraud, would preclude the idea of eviction upon title. 
Whether there was fraud or not, is a question for thejury. Tay- 
lor vs. Bryden, 8 Johns. R. 173. Emmerson vs. Proprietors in Mi- 
not, 1 Mass. 464. 2 Hill’s N. Y. Repts. 105. 4 Kent's Com. 
471. 2 Saund. R. 178, notes 7,8, §&10. 2 Johns.1. 7 Wend. 
281. 21 Wend.121. 9 Wend.416. 4 Pick. 87. 5 Conn. 497. 
3 Serg. & Rawle R. 364. 10 Wheat. 449. 1 Dana, 306. 1 O- 
hio 180. 3 Fairf. 499. 

Let the case be remanded, with instructions. 
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No. 31.—Jos B. Hicks, plaintiff in error, vs. A. K. Ayer, de- 
fendant in error. 


[1.] After acase has been submitted to a petit Jury, either party may withdraw 
it and confess judgment for the whole amount in controversy, reserving the 
liberty of appeal, with or without the consent of his adversary. 


[2.] A exposed certain slaves to sale at public auction, which were knocked 
off toB. B, failing to comply with the terms of sale, agreed in writing, that 
the negroes might be re-sold at his loss and expense: Held, that to charge B, 
A would have to show that the second sale was consummated: Held, also, 
that B was liable for the difference in the two sales,notwithstanding A refused 
to let him have one of the negroes, bid off by him at the second sale, it ap- 
pearing that he was resold to C on the same day for the same price at which 
he was bid off by B. 


Assumpsit, in Muscogee Superior Court, tried before Judge 
ALEXxANvER, May Term, 1848. 


The facts are found in the opinion of the Court. 
Jounson & Wiiu1aMs, for plaintiff in error. 
Tuomas & Downine, for defendant, cited the following : 


Hotchkiss’ Dig.600. Prince’s Dig.426. 1 Kelly’s Rep. 278-9. 
1 Chitty’s Pleadings, 514, 515, 518, 519. 


By the Court—Lumprxin, J. delivering the opinion. 


Alpha K. Ayer instituted suit in the Inferior Court of Musco- 
gee county, against Job B. Hicks, under the following circum- 
stances: Ayer exposed to sale at public auction in the city of 
Columbus, on the 5th of January, 1847, four negroes, which were 
bid off by Hicks, namely : Jenny and child, at $530; Amelia, at 
$650 ; and Charles, at $405. Hicks failed to comply with the 
terms of sale, and two days thereafter, executed and delivered to 
Ayer his written engagement, that said slaves. might be re-sold 
on the twelfth of the same month, and that he would pay the loss 
and expense attending the re-sale. The negroes were re-sold, 
at a loss of two hundred and seyenty-eight dollars. Charles be- 
ing again knocked off to Hicks, at $235. The defendant offered 
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to pay for Charles at his bid, but the plaintiff asked the defen- 
dant the price of his first bid, to wit, $405, but finally agreed to 
let Hicks take him at his last bid, which he refused to do; and 
Charles was then sold to one Cromwell, for $235. The case was 
submitted to a jury in the Inferior Court, but before any verdict 
was rendered, the cause was withdrawn at the instance of the 
plaintiff, who confessed judgment to the defendant for cost, with 
liberty of appeal, under the sanction of the Court, the defendant 
objecting thereto. When the cause was called in the Superior 
Court, the defendant moved to dismiss the appeal, because the 
confession of judgment, upon which the same was founded, was 
made and rendered in the Inferior Court, without the consent, 
and against the protest of said defendant, as appears by the re- 
cord accompanying said appeal. The Court annulled the appli- 
cation, and thereupon the defendant excepted. 

In the argument of the cause, counsel for the defendant called 
the attention of the Court to this point of law, that if the defen- 
dant at the second sale, offered to take the boy Charles at the 
price for which he then bid him off, and the plaintiff refused to 
let him have him unless he would pay the price bid for him at 
the first sale, that then the defendant might abandon his contract, 
and consider the same as rescinded ; and that he was thereby dis- 
charged from his liability. The Court, in response to this sug- 
gestion, remarked to the jury, that whatever might be the law 
upon such a state of facts, as that to which its attention had been 
called, it must decline giving them any charge upon that point, 
there being no plea filed by the defendant setting up such de- 
fence; whereupon, the defendant excepted. The jury found a 
verdict for the plaintiff, for the difference. Two questions are pre- 
sented for the consideration of the Court: First, should the ap- 
peal from the Inférior Court have been dismissed? Second, was 
the charge sought, proper under the pleadings in the cause ? 

[1.] The right of a party to confess judgment, is recognized 
by the law of the State. Prince, 427. It is established by im- 
memorial usage. What injury could it work in the present case ? 
After much reflection, none has occurred to us. It is a funda- 
mental object with all Courts to expedite litigation. Why send 
this case back to another petit jury? Why should any party 
complain, that his adversary has confessed to him, all that he 
claims? Could a verdict give him any more? Why trouble a 
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jury to try an issue of fact, which is not disputed? Or why not 
withdraw one which has been already submitted, if either party 
is willing to confess to the other, the whole matter in controver- 
sy? It may be objected, that a first trial might in this way be 
defeated, and the party would be less prepared to meet the ap- 

peal. But this end can be as well accomplished by submitting 
to a verdict in the first instance, without disclosing the testimony. 

The question, then, is exclusively between confession andverdict ; 
and the weight of the argument, both as to the saving of time and 
expense, is in favor of the former. To avoid a mere technical 
difficulty, the party confessing would do well always to reserve 
the right of appeal. 

{2.] We see nothing in the pleadings, which would have de- . 
prived the defendant of the benefit of the instructions which he 
prayed. To recover the difference between the first and second 
sales, it was incumbent on the plaintiff to prove the two sales, 
Failing to do this, he had no case. His declaration very proper- 
ly averred, that Charles, one of the negroes, was sold at the sec- 
ond auction, for two hundred and thirty-five dollars, and that the 
difference between the two sales of this negro, was one hundred 
and seventy dollars. It was not only material to make this alle- 
gation, but ‘to support it by evidence. The writ tendered this is- 
sue ; and it was competent, we apprehend, for the defendant to 
deny this statemert, and to insist that the testimony offered by 
the plaintiff himseif, showed that his contract was not violated, 
inasmuch as the plaintiff had refused to deliver Charles at the 
price at which he was knocked off at the second sale. I repeat, 
that no right of action accrued, until the second sale was consum- 
mated. And the defendant had the right, under the general issue, 
to ask the Court to instruct the jury, that if they believed that 
the plaintiff had refused to let him have Charles, at the price he 
bid him off for at the second sale, unless he would pay the differ- 
ence between the two sales, that he was released from his con- 


tract. 

But has the defendant been damnified by this error? We 
think not. The testimony shews that Charles was re-sold to one 
Cromwell, at the sum of two hundred and thirty-five dollars, the 
price at which he was bid off by Hicks. The pleintiff proposes 
only to charge Hicks with the difference between the two sales. 
Had Charles been delivered to him, he would have been chargea- 
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ble with the one hundred and seventy dollars loss. As it is, no 
more is demanded of him. If Charles had been re-sold for less, 
the complaint would be well founded. As it is, Hicks may have 
his redress against the plaintiff, for refusing to deliver the boy. 
But we cannot see that this refusal constitutes any excuse, in law, 
for not paying the loss sustained on the re-sale of this slave. We 
are unwilling, therefore, to remand the cause for a re-hearing, 
especially as we are satisfied that justice has been done by the 
finding. 
Judgment affirmed. 





No. 32.—N. H. Beat & Wire, plaintiffs in error, vs. BENNEYT 
Crarton, Ex’r, &c. defendant in error. 


[1.] Where a bill is filed by an executor for the purpose of executing the trusts 
declared by the will, the cestui que trusts need not be made parties. 


[2.] Where a tract of land was devised by the testator, and a sale of theland made 
by his son, ard a bond for titles executed therefor, in the life-time of the tes- 
tator, by theson, as the agent of his father; and after his death a deed was ex- 
ecuted to the purchaser by the son as the executor of his father and two oth- 
ers, styling themselves trustees: Held, that the devise under the will was 
not defeated by such sale, without showing some authority from the testator, 
in his lifetime, to his son, to make such sale as his agent. 


[3.] Asa general rule, specific legacies of a productive nature, bear interest 
from the death of the testator. 


In Equity, tried before Judge ALExaNpER, in Muscogee Su- 
perior Court, May Term, 1848. 


The bill in this case, was brought by the defendant in error 
against the plaintiffs in error, as administrator and administratrix 
of James Beal, deceased, and was tried upon the bill, anewer, and 
proof. 

An account, discovery and relief, was prayed of and concern- 
ing the actings and doings of Robert Beal, the intestate of the 
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plaintiffs in error, as an acting executor of James Beal, deceas- 
ed. 

Amongst the bequests contained in the last will of said James 
Beal, deceased, there is one to the executors, in trust for his 
grand-children, Elizabeth T. and Samuel B. Crafton, of divers 
slaves, notes of considerable amount, and the one half of a tract 
of land in Columbia county, on Geimany’s creek, whereon said 
Robert Beal then lived, containing five hundred acres, more or 
less, and fifty acres, more or less, in Richmond county, whereon 
testator then resided, with the improvements thereon. 

Robert Beal, the intestate of the plaintiffs in error, alone qual- 
ified under the will of said James Beal, deceased, and took into 
his charge the trust property under said bequest ; and on the 
first day of January, 1838, sold the one half of said land, lying on 
Germany’s creek, so devised in trust, for $1250. 

Upon the trial, the complainant proved the acceptance of the 
trust by said intestate, and that he had had the property, notes, 
&c. in his hands, and under his administration as such executor 
and trustee, for several years previous to his death. 

On the part of the defendants below, the deed of said Robert, 
to said land, was introduced and read in evidence, and it was 
proven that he bargained said land in the lifetime of said testator, 
and gave a bond for titles to be made by him, for himself, and as 
agent for said testator, he being then living; but before titles 
were made or the purchase money paid, said testator, James 
Beal, died. The executors named in the will of James Beal, 
were said Robert Beal, Walter Harris, and Bennett Crafton ; the 
said Robert Beal alone, having originally qualified, and Bennett 
Crafton having qualified since the death of said Robert Beal. 
The executor Walter Harris, never did qualify. 

On the part of the defendants below, testimony was submitted, 
showing that said Walter Harris, being the only trustee who re- 
sided in the neighborhood of said testator, though he had not 
qualified as executor, attended to the business of the estate gen 
erally, though concurrently with, and in subordination to the said 
Robert Beal. It was in proof, that said Robert Beal lent Har- 
ris the sum of $1262 541, and took his note therefor, due 1st 
January, 1839, with an indorsement thereon, that the money be- 
longed to Samuel B. Crafton, one of said cestui que trusts. 

After the testimony closed, the defendant’s counsel contended : 
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1st. That said Walter Harris, and Samuel B. Crafton, should 
have been made parties to the bill, and that a decree upon the 
whole case made by the bill, answer and proofs, could not be ren- 
dered in their absence, and that therefore the bill ought either to 
be dismissed, or the cause be ordered to stand over until they 
should be brought before the Court. 

2d. That there was evidence in the case, such as ought to be 
considered by the Court and jury, going to show that the devise 
in James Beal’s will, to his executors in trust, for Samuel B. 
and Elizabeth T. Crafton, of one half of the tract of land on Ger- 
many’s creek, in Columbia county, on which Robert Beal lived, 
containing five hundred acres, more or less, had been adeemed or 
revoked by the said James, before his death, by a sale of his said 
land, through his agent, Robert Beal, to Jesse Clark; and .that 
therefore, the defendants ought not to be held to account for that 
devise. 

3d. That the fact that some of the trust money had been lent 
by Robert Beal, to Walter Harris, without other security than 
the promissory note of said Walter Harris, was not conclusive 
evidence of the said Robert’s personal liability to make good the 
loan to the cestui que trust ; but that if it appeared that Robert 
Beal, in making said loan, had acted with ordinary care and cir- 
cumspection, he ought not to be required, personally, to account 
for the money so loaned, even if it had been lost. 

4th. That in taking the account against the defendant, interest 
ought not to be calculated continuously, from the moment at which 
the trust fund, or parts of it, came into Robert Beal's hands, but 
that there were intervals during which it ought not to be counted; 
of which kind was the period of twelve months, next after the 
death of James Beal, twelve months next after the death of Rob- 
ert Beal, and twelve months next after the marriage of Martha J. 
Beal to Nathan H. Beal. 

The Court below charged the jury, among other things, 

First, That the complainant, Bennett Crafton, as qualified ex- 
ecutor of said James Beal, deceased, was entitled to the trust 
property, for the purpose of executing the trust devolved upon 
him by the last will of said James Beal. That the bill ought not 
to be dismissed, and that the cause need not be ordered to stand 
over until either Walton Harris or Samuel B. Crafton, the cestuz 
que trust, should be brought before the Court, as parties for the 
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purposes of complete equity between the parties, and all persons 
whose rights might be involved in this proceeding. 

Second, That an absolute sale, either by James Beal, the testa- 
tor, or by any other person by him authorised, in his lifetime, of 
any portion of the bequeathed and devised property in trust, by 
his will, would be held to be a revocation of the will, in respect 
to that particular property ; but that nothing was to be received 
as evidence of such absolute sale of land by the testator, but his 
deed of conveyance ; and no valid authority could be given to any 
other person, to eflect such absolute sale, but the written power 
of attorney, under the hand and seal of the testator, in his life-time, 
and that, in the absence of any such evidence as the deed of Jas. 
Beal, to the premises in question, or his written power of attorney, 
to convey under seal executed in hislifetime, and especially in the 
absence of any pruof of recognition, by James Beal, in his life-time, 
of Robert Beal’s bargain 10 sell the land, as his agent, they ought 
to conclude that the will in that respect, had not been revoked. 

Third, That the jury ought to consider the loan of any por- 
tion of the trust fund to Harris, as on the same footing with a 
loan to any other person; that although said Harris was named 
executor and trustee in the will, yet, according to the decision 
of our Supreme Court already referred to, (1 Kelly, 322, 323,) the 
complainant, as the only qualified executor of James Beal, had a 
right to the possession of the trust fund bequeathed to Elizabeth 
T. and Samuel B. Crafton, and of consequence, the right to have 
an account of it, with the representatives of the estate of said 
Robert Beal, the deceased executor and trustee, without respect 
towhom he had loaned it in his lifetime. 

Fourth, That in taking the account against the defendants, in- 
terest ought to be calculated from the time at which the trust 
fund, or parts of it, came to Robert Beal’s hands, the intervals on- 
ly excepted, during which the estates of Robert Beal, the defend- 
ant’s intestate, and of James Beal, his testator, were without rep- 
resentation. That trustees were chargeable with simple interest 
as matter of course, unless satisfactory evidence was given to the 
jury, that with ordinary prudence and skill in the management 
of the fund, no interest could have been realized. That at all 
events, trustees were answerable to the cestua que trust, for all the 
actual earnings of the trust fund, as well as the fund itself, com- 
missions allowed by the Statute of Georgia only excepted, and 
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for no more. unless in cases of gross negligence, or where they 
mixed up the trust fund with their own, in business, of the prof- 
its of which they refused, in answer.to a bill filed on behalf of 
their cestui que trust, to give any account. 

To which charge and instructions of the Court, the defendants 
excepted, 


Jones, Bennine & Jones, for plaintiffs in error, submitted!: 


I. 1. Trustees are’ invested with a legalestate, at least suffi- 
cient to accomplish the purposes of the trust. Lewin on Trus. 
119,120. Ves. Sen. Mar. 491. Prince's Dig.246, 7 

2. Such legal estate is attended with all the incidents of a le- 
gal estate, not held in trust, e. g. with a liability to be sold en- 
cumbered, bequeathed by the trustee, to be devolved by descent, 
upon his heir, or administrator—to be cast by the death of one of 
the joint tenants on the survivor. Lewin on Trusts, 123, 4, 6, 7, 
8. Do. 104,105. 2P. Wms. 201, Sands vs. Nugee. Lewin on 
Trusts, 367. 2 Story’s Eq. sec.977. Doug. 771. 

3. A testator who bequeathed certain money to his after-na- 
med executors in trust, to be invested in property, whenever 
they should deem it advantageous, for the use of the two grand- 
children, and their children, to be distributed at their maturity 
or marriage, and certain land to the same persons in trust for 
the same uses, with the privilege of selling it, and investing the 
proceeds in other property, and who subjoined several limita- 
tions of both bequests, besides a power to the persons aforesaid, 
to appoint a trustee or agent to conduct and manage the bequest, 
should they or either of them decline to do so, and who after- 
wards named B, C, & H, for his executors. 

1. Meant to give the legal estate in the thing bequeathed to B, 
C, & H, jointly, and absolutely, not upon condition of their ta- 
king the office of executors to which they had been designated. 

2. Or he intended to give it to them jointly, upon condition 
of their jointly assuming that office. 

3. Certainly he did not design to give it to any of the three, 
who might separately qualify as executors, for the term of his 
life, and at his death, to either of the two survivors, who might 
then qualify, and so after his death to the third, on his qualify- 
ing. 

VOL. V. 39 
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4. If the first was his intention, then the trust was accepted in 
accordance with it, by B, C and H, and the legal estate, there- 
fore, became vested in them, wnder and by virtue of the will, for 
they ail acted in execution of the trust. Lewin on Trusts, 116, 
117, 132, 133, 135, e¢ seq. 

5. If the second was the intention, then the trust was never ac- 
cepted by B, Cand H, as they did not jointly assume the office of ex- 
ecutors, and therefore the legal estate never became vested in any 
body, under and by virtue of the will. But it was by operation 
of law thrust upon him, whoever he might be, (and he turned out 
to be B,) who by taking the executorship acquired possession of 
the trust property—to the end that the trust might not fail for 
want ofa trustee. 2 Story’s Eq. sec.976. 1 Do. sec. 98. 1 Mad. 
Ch. 457-58. White vs. White; 1 Bro. C.C. Lewin on Trustees, 
290, 291 et seq. 3 Meyl. § K. 347. 

6. Now B, ,after entering upon the office of executor, died, 
and therefore the legal estate is either in C & H, jointly, by sur- 
vivorship. Lewin on Trustees, 135. Williams vs. Russell, Hard. 
204. 5 Ves. 825. Story’s Eq. Pl. sec. 211. 

Or it isin the representatives of B, by operation of law. Story 
Eq. Pl. 211. Lewin, 123, and supra. 

7. On the first alternative it is indispensable, that H should be 
joined with C, as a party plaintiff in order to make out a legal 
title to call for this account. Indeed he and the cestui que trust 
also, are necessary parties in other respects, because in equity— 

8. All who have an interest in the subject of the suit, ought, if 
practicable, to be made parties to it, so that every interest being 
fairly represented, the whole subject may be safely disposed of 
forever, in one single decree. Story’s Eq. Pl. sec. 72, '73, 74, '74 
a. 76 a. 76 b. Calvert on Parttes, 1 chap. (cited in Story’s Eq. 
Pl. note 2, to sec.76 c.) Story’s Eq. Pl. secs. 81, 137, 138, 159, 
162. 

Especially is this note applicable to trustees. Story’s Eq. Pl. 
secs. 207, 210. Lewin on Trusts, 138. And to cesput que trust. 
Do. 207, and note 1. 210, 211. Cook vs. Binney, 1 Jacob, 523. 

9. If the second alternative be true, then the cestuz que trust 
is an essential party, because in that case, no person but him has 
any right at all to call them, Beal and wife, who are his trustees, 
to an account. Story’s Eq. P. sec. 211. 

10. But even if the legal title is in the present complainant, 
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still H, and the cestut que trust have the same “interest in the 
subject of the suit,”’ and ought to be before the Courts. Supra. 

11. The objection of a want of parties, may generally, and 
must sometimes be put off to the hearing, as it often is not till 
then that the defect becomes apparent. Story’s Hq. Pl. secs. 236, 
6, a. 75. 

II. 1. The Court erred in charging that nothing was to be re- 
ceived in evidence of such absolute sale of land by the testa- 
tor, but his deed of conveyance, and that no valid authority could 
be given to any other person to effect such a sale, except under 
the hand and seal of the testator. 

For the sale of land by parol, if accompanied by performance, 
or part performance, is good in Equity. Story’s Eg. sec. 759. 

2. And if one stands by and lets another sell his land, and does 
not make known his title, he is esstopped from afterward s dispu- 
ting the authority of the seller. Story’s Eg. sec. 385, 

3. In fact, a man may verbally authorise another to sign his 
name and fiz his seal to an instrument, in hisimmediate presence, 
Story on Agency, sec. 51. 

III. 1. The Court aiso erred, in charging that in the absence 
of James Beal’s written power of attorney under seal to convey, 
the jury ought to consider that the will had not been revoked. 

For Robt. Beal might have well bargained away the land, un- 
der a verbal authority, and that would have been a revocation, 
2 Green. Ev. sec.61. Story Agency, sec.50. Emmerson vs. Hee- 
lis, 2 Taun. 38. Coles vs. Wecothick, 9 Ves. 234, 249, 250. 

Waddington et al. vs. Bristows et al. 2 Bos. §& P. 453. 1 Sug. 
Ven. top, 132, bottom, 187. 

2. And in assuming the absence of any proof of recognition 
by James Beal, of Bobert Beal’s bargain to sell the land, for 
the answer says, that James Beal knew and approved of the sale, 
and it is responsive. 

IV. The Court erred in charging that interest ought to be 
calculated from the time at which the trust fund, or parts of it, 
came into Robert Beal’s hands, the intervals only excepted, during 
which, the estate of James Beal, and Robert Beal were without 
representatives. 

For “an executor will not in general be charged with interest, 
but from the end of a year, from the time of the testator’s death.” 
Lewin on Trusts, 171,172. Wms.on Ezxecutors, 1132. 
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By our Act of 99, this time is changed, so as to commence run- 
ning from the date of the probate of the will, or of the granting of 
letters of administration. Prince’s Dig. 422. 

2. Surely the executor should be allowed a reasonable time to 
find an investment, at least six months. 2 Wend. 87, 89. 2 
Wms. on Ex. in note, 1134, before he should be chargeable with 

interest. 


H. Hout, and Tuomas & Dowmine, for defendant. 


G. E. Thomas, one of the counsel for defendant in error, insist- 
ed upon the following points, and authorities : 

First, That the proper parties were before the Court. See 
1 Kelly’s Rep. 422. 4 Vol. Cond. Rep. 402. 

Secondly, That there was no lawful sale of any part of said 
land left, to the said Craftons, by James Beal, in his will, made 
by said James Beal in his life time, or any legally authorised 
agent, and therefore shall insist that the deed executed by said 
Robert Beal, as executor of said James Beal, and as trustee, and by 
Walter Harris and Bennett Crafton as trustee of the said Craf- 
tons, was properly made, and as the proceds of said sale are ad- 
mitted to have passed into the hands of said Robert Beal, in his 
life time, the plaintiffs in error or their representatives, ought to be 
held responsible therefor. See Prince’s Dig. 915. Prince’s Dig. 
212. Prince's Dig. 163. See 4th sec. Statute of Frauds, 29 Charles 
lI. 1 Story’s £q. 507. 8 Greenl. 320. 

If it was sold by the testator, the evidence is conclusive it was 
not intended to defeat the will. 5 Law Inb. 341, 583. 3 Bur. 
1249. 

Thirdly, Counsel for defendant in error will also insist that the 
said plaintiffs in error ought to be held responsible for the amount 
loaned to Walter Harris by Robert Beal, in his life time, because 
he did not act with the same caution and prudence, that prudent 
men in like circumstances usually act, having loaned the money to 
said Harris without even requiring security for the ultimate payment 
thereof. See 2 Story Eq. 512, 513, 514, 515, 516, 517, 518. 

Fourthly, That in the computation of interest, counsel will in- 
sist that the charge of the Court was as favorable as it possibly 
could be for the plaintiffs in error. See 2 Story Eq.518. 1 John. 
Ch. Cases,620. 2 McCord’s Ch. Cases, 214, and 2662. 3 Dessau. 
241. 4 Dassau. 369, 463, 555. 
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By the Court—Warner, J. delivering the opinion. 


When this case was before us, at a previous term of this Court, 
we ruled that Bennett Crafton, as the qualified executor of James 
Beal, deceased, was entitled to the possession of the trust prop- 
erty, for the purpose of executing the trust devolved upon him, 
by the last will and testament of the testator. 1 Kelly, 332. It 
is now insisted that before a valid decree can be made, against 
the defendants, Walter Harris, one of the executors named in 
the will of James Beal, but who zever qualified as such, and 
Samuel B. Crafton, one of the cestui que trusts, should be made 
parties. It does not appear from the record, that Harris is any- 
thing more than a mere debtor to the estate; that he borrowed 
a portion of the trust fund, for which he gave his note. It is 
true, he states, that being the only one of the executors, or trustees, 
who resided in the neighborhood of the deceased testator, he at- 
tended to the business of the estate, though concurrently with, and 
in subordination to, Robert Beal, the only qualified executor at 
that time. He never took upon himself the execution of the 
trusts, under the will. The complainant, Bennett Crafton, has 
qualified as executor, and has taken upon himself the execution 
of the trusts, declared by the testator’s will. 

[1]. Nor do we think, Samuel B. Crafton, one of the cestui que 
trusts, under the will, was a necessary party in this case. The 
general rule laid down by Mr. Justice Story, as to parties, is sta- 
ted be, “that where any persons are made trustees for the pay- 
ment of debts, and legacies, they may sustain a sult, either as 
plaintiffs or defendants, without bringing before the Court, the 
creditors or legatees for whom they are trustees, which, in many 
cases, would be impossible. And the rights cf creditors, or leg- 
atees, for whom they are trustees, will be bound, by the decision 
of the Court, when fairly obtained, for or against the trustees. 
In such cases, the trustees, like executors, are supposed to rep- 
resent the interests of all persons, creditors, or legatees.” Story 
Eq. Pleading, 145, sec. 150. Here Crafton is made by the will 
executor and trustee. We donot pretend to say, such a case 
might not be made, as would make it necessary for the cestwi que 
trust to be made a party for the protection of his interest. 

[2.] In relation to the ademption of the land, on Germany’s 
creek, by a sale thereof by the testator, in his hfe time, we think 
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the general proposition as stated by the Court below, is too 
broad ; although, as applicable to the state of facts exhibited by 
the record in this case, no injury was done to the plaintiff’s in 
error. The Court instructed the jury, “that nothing was to be re- 
ceived as evidence of such absolute sale of land by the testator, but 
his deed of conveyance, and nv valid authority could be given to any 
other person, to effect such absolute sale, but the written power of at- 
torney, under the hand and seal of the testator, in his lifetime.” 
Had such a contract been proved, on the part of the testatur, for 
the sale of the land, in his lifetime, though not proved by deed, 
under his hand and seal, as would have entitled the vendee to a 
specific execution of such contract, in a Court of Equity, we ap- 
prehend the devise under the will, would be considered as defeat- 
ed by such contract. But the facts which are relied on here, to 
defeat the devise under the will, are, that Robert Beal sold the 
land to Clark, and gave him a bond for titles in his own name for 
one half the land, and as agent for his father, the testator, for the 
other half. When the money was paid by the vendee, Robert 
Beal took up the bond, made a title to one half, and as executor 
and trustee for the other half, and Walter Harris and Bennett 
Crafton as trustees, joined in the deed with him, for the half of 
the land, which he purported to convey, as executor and trustee. 
Now there is no evidence, either parol or written, that Robert 
Beal had any authority from his father ,James Beal, to act as his 
agent, in making sale of the land, or that he ever recognized such 
sale in his lifetime. The only evidence of Robert Beal’s agency, 
in making sale of the land, are his own acts, done without the assent, 
knowledge, or recognition of his father, in his lifetime, so far as 
the record informs us. If James Beal, the testator, made no 
contract, by himself or authorised agent, in his lifetime, for the 
sale of the land, the deed made by his qualified executor, and 
the two trustees, since his death, will not defeat his title, good at 
the time of his death, so as to prevent the land from passing to 
the cestui que trust, under his will. As it regards the loan of a 
portion of the trust fund to Harris, we concur in the view taken 
by the Court below, in its charge to the jury, that they ought to 
consider the loan as on the same footing with a loan made to any 
other person. Harris never qualified as executor, nor is there 
any evidence he accepted the trust under the will; although he 
attended to some of the business of the estate, in the neighbor- 
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hood where the testator died, but concurrently with, and subordi- 
nate to, Robert Beal, the qualified executor. 

[3.] With regard to the question of interest, we do not think 
the defendants in the Court below, have any just cause of com- 
plaint to the charge of the Court, as the same appears in the 
record before us. 

The bequest of the Chavers and Longstreet notes, is a specific 
legacy, and the general rule is, that specific legacies, of a produc- 
tive nature, bear interest from the death of the testator. *2 Wil- 
liams on Executors, 876. The rule in respect to interest, as sta- 
ted by the Court to the jury, was quite as favorably stated, for 
the defendants, as they had any right to expect under the law. 
Consequently, and for the reasons already given, in relation to 
the other grounds of error assigned upon the record, the judg- 
ment of the Court below must be affirmed. 


No. 33.—Josern Henry, plaintiff in error, vs. M. W. Perers, 
defendant. 


[1.] In Georgia, upon a plea of the Statute of Limitations, and in all like cases, 
the plaintiff is entitled to prove new matter in avoidance of the plea, and to 
the administration of the law in his favor, upon the facts proven 


Assr ‘psit, Muscogee Superior Court, tried before Judge A1- 
EXANDER, May term, 1848. 


The facts are sufficiently set forth in the opinion of the Court. 
Jounson & WiuuiaMs, for plaintiff in error, cited : 


9 Cranch, 339. 2 Pet. Dig. 131, 138. Gould, 318, 508. Green/. 
Ev. 60. 





*Note.—See Graybill § Butts vs. Warren, 4 Ga. Sup Ct. Rep. where the 
Court have examined this question fully. 
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Hines Hott, for defendant in error. 


By the Court—Nisset, J. delivering the opinion. 


The only point insisted upon in the argument of this cause, 
may be understood by the following recital: To an action on a 
promissory note, the defendant, among other things, plead want 
of consideration in this, that the land for which it was given be- 
longed to him, he having a title to the same under the Statute of 
Limitations of this State. The plaintiff did not demur to the 
plea, but went to the jury with his case. Upon the trial the 
defendant proved his possession for seven years, the term of 
limitation under our Statute. The plaintiff, in rebuttal, proved that 
the grant from the State for the land had not issued at the time 
the defendant’s possession commenced, and that from the date of 
the grant to the purchase of the land by the defendant, the term 
of seven years had not elapsed. The grant, it was farther pro- 
ven, issued to the plaintiff. Upon this state of facts the presid- 
ing Judge instructed the jury, among other things, that if the 
plaintiff had a grant to the land at the time the contract of sale to 
the defendant was made, and had made no previousconveyance of 
it, the defendant’s title was not good, and therefore the defence 
was not sustainable. He also instructed them that by the laws 
of this State, no written replications in pleadings in actions at 
law were allowable; that our Statute required the cause to be 
submitted tothe jury on the petition and answer without replication, 
and although issues were taken on the defendant’s pleas, yet the 
plaintiff’s right to recover did not depend upon thetruth or false- 
hood of the pleas, but upon the law of the case as made out by 
the evidence. 

The defendant requested the Court to charge the jury, that, 
although no replications are allowed in this State, yet if the plain- 
tiff has taken issue on the pleas of the defendant, and the evi- 
dence submitted sustains any one of them, they must find for the 
defendant, which the Court refused to do, and thereupon he ex- 
cepted. 

[1.] The position of the Court below is, that although the plain- 
tiff does not reply to the plea on the record, but denies the truth 
of the facts stated in it, and takes issue thereon, yet according to 
the laws of this State, he is entitled to recover according to the 
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iaw of the case, made by the proof. That is to say, in this case» 
although the plaintiff kas taken issue as to the facts of defend- 
ant’s plea of the Statute of Limitations, yet, if the testimony, 
whilst it shows seven years’ possession, also shows that the pos- 
session was not such in law as to give him a title, the plaintiff is 
entitled to recover. Whereas, the defendant’s position is, that 
under our system of pleadings, by joining issue on the plea—by 
replying by a traverse, generally, of the facts of the plea, the plain- 
tiff is estopped from claiming the benefit of the law which is ap- 
plicable to the case, which the testimony upon the trial of that is- 
sue may make. That is to say, in this case, if, 7 fact, the defend- 
ant had seven years possession of the Jand, he is entitled to a ver- 
dict, notwithstanding the testimony shows that his possession 
was not such as in law created a title. 

Our opinion is with the presiding Judge. The object of plead- 
ing is to bring the point in dispute between the parties, at as ear- 
ly a stage in the case as possible, to a single issue or point which 
is not multifarious or complex. This is attained in England by 
declaration and plea—replication and rejoinder—surrejoinder— 
rebutter and surrebutter. The English forms of pleading, to a 
great extent, are abolished by our Statute, which, in terms, for- 
bids replicating and all pleadings subsequent thereto. The Ju- 
diciary act of 1799 requires the plaintiff in his petition, plainly 
and distinctly to set forth his charge, allegation, or demand, and 
the defendant plainly and distinctly to set forth the cause of his 
defence. It farther declares, that the petition and answer shall 
be sufficient to carry the case to the Jury, without any replication 
or other proceedings. Prince, 420, 421. 

The Legislature no doubt supposed that the matters in dispute 
are sufficiently brought to an issue, by the petition and answer. 
They desired to simplify the complexity of the British pleadings; 
to reduce the weight of their overburdened records, and to prune 
the unseemly and verbose excrescences which exhaust the strength, 
and mar the beauty of that most excellent system. In my judg- 
ment they pruned too deeply. They should at least have spared 
the replications. In simply doing too much, they have defeated 
the end proposed. Instead of order, the Act of 1799 has intro- 
duced confusion into our records, and made them unintelligible 
in foreign jurisdictions. The wisdom of what is called special 
pleadings,.is daily being asserted in the inconveniences and ab- 

VOL. Vv. 40 








SUPREME COURT OF GEORGIA. 


Henry vs. Peters. 


314 

















surdities which our system has introduced. In England, the 
plaintiff could reply to the defendant’s plea. He could reply 
matter of estoppel, which, if apparent on the face of the plead- 
ings, would also be ground of demurrer. He could reply by a 
denial of the plea; by a confession and avoidance of it, and in 
case of an evasive plea, a new assignment. One of these forms 
of replication, with a rejoinder, most usually brings the matter in 
dispute to an issue. These are cut off by our Statute. In this 
case, in England, the plaintiff might have replied a denial of the 
Statute of Limitations, which would have confined the issue to 
the truth of the fact of possession ; or (as he would have done if 
correctly advised) he might have replied by confessing the plea 
and avoiding it, by stating new matter. That is, he might have 
confessed the fact of possession, and avoided it, by replying the 
fact, that the possession was not in law a title. By our Statute, 
he can not do this on the record. He takes the direction of the 
Statute, and goes to the jury on his petition, and the defendant’s 
plea or answer. Is he, in such a case, entitled to the same rights 
as in England he would be entitled to, undera replication of con- 
fession and avoidance? We think he is. So also, upona plea 
of infancy, he is entitled to show necessaries or an affirmance of 
the contract at maturity—upon a plea of the Statute of Limita- 
tions, he may show a direct promise to pay. In all such cases, 
the construction we give to our Statute is, that the plaintiff may 
prove the matter in avoidance, and is entitled to the administra- 
tion of the law in his favor, upon the facts proven. How much 
better, if the replication were upon the record. Then the record 
would be intelligible. Now, for example, a suit is brought upona 
promissory note—the Statute of Limitations is pleaded, and by the 
record, the note is barred ; yet there is a judgment for the plaintiff. 
How it could be rendered for him, no man or Court could tell 
from the record. 

A great deal might be said in favor of a modification of our 
Law, in this regard. This, however, is not the place to say 
more. 

Let the judgment be affirmed. 
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No. 34.—The Water-Lot Company of the City of Columbus, 
plaintiffs in error, vs. Wm. Bucks and Joun G. Winter, defen- 
fendants in error. 


{1.] The Water-Lot Company of the City of Columbus conveyed by deed to 
defendants, a piece of ground, upon condition that the bargainees should be 
restricted to the privilege of erecting and running a saw-mill or saw-mills, on 
said premises. Held, that a Court of Equity will not restrain, by injunction, 
the owners from using the building on said lot of land, for other purposes 
than those mentioned in the deed, after they have incurred considerable ex- 
peuse in the construction thereof, or compel them to stop the machinery al- 
ready in operation—no sufficient excuse being rendered by the Company, in 
their failure or neglect in not applying atan earlier period. 


In Equity, Muscogee Superior Court, decided by Judge At- 
EXANDER, 1848. 


The facts are disclosed fully in the opinion of the Court. 


Coteurirr & Weiporn and Jones, Bennine & Jones, for 
plaintiffs in error. 


I. If the facts sworn to in the bill show that irreparable mis- 
chief will or may accrue to the interest of the complainant, or 
that he may be interrupted in the just enjoyment of his proper- 
ty, such a case is made out as will warrant the interference of 
a Court of Equity. 2 Story, E. J. sec.925 to 929. 1 Kelly9,11. 

The following facts are shown by the bill: 

That the defendants in consideration of a reduction in the price 
of the property purchased, agreed and covenanted not to use 
such property but for certain purposes mentioned in the deed, 
and that this covenant they have violated. 

That the property of the complainants being the water power, 
is of such a character that any wse of it in violation of complain- 
ants rights, secured by covenant as aforesaid, is a destruction of 
the property of the complainants, the amount and value of which 
cannot be properly estimated, and is of a consequence, 7rreparable, 

That the violation by the defendants of their covenant, is of a 
continuing nature, and such as are repeated daily, furnishing the 
complainant with new cause of action, to remedy which their 
actions at law would give only partial relief. 2 Story, E. J. sec. 
926; and would ruinously involve the parties in vexatious litiga- 
tion, and render a multiplicity of suits unavoidable—to prevent 
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which, is one of the original grounds of equity jurisdiction. 1 
Story, E. J. sec. 64 K. 2 Tb. sec. 930. Ib. 751. 

That the during the pendency of the actions at law, the dan- 
ger from fire caused by the infraction of the covenants, and the 
trespass complained of by the complainants, still continue to im- 
pair the value of the other property of the complainants, which 
injury is not the subject of damages at law, but which equity ,hav- 
ing once obtained jurisdietion of the case, will the more readily 
interfere to correct. 

II. That the only relief which, under the circumstances, equity 
can grant, that is plain, adequate, and complete, is by injunction to 
compel specific performance, and that a Court of Equity has power 
to grant such injunction, and should exercise such power, is es- 
tablished by the following authorities: Drury on injunction 260. 
10 Ves. 192. Rankin vs. Huskinson, 4 Simons, 13. Hills vs. 
Miller, 3 Paige, 254. Barrow vs. Richards, 8 Paige, 351. Earl 
of Mexborough vs. Bower, 7 Bevan 29 E. C. R. 127. 

III. All presumption of acquiescence arising from lapse of 
time is restricted by the allegation in the bill; and the delay is 
satisfactorily explained. Drury on Inj. 294. Greenough vs. the 
M. & B. Railway Co, 1 Railway cases, 242. 


H. Ho rt for defendant in error. 


The defendants in error insist that the Judge of the Chatahoo- 
chee Circuit did not err in refusing the injunction, prayed for by 
the complainant : 

Ist. Because Equity will not relieve by injunction, or other- 
wise, against breach of covenant or violation of contract, where 
the damages are ascertainable and recoverable at law. 

2. Because Equity will not take jurisdiction in case of tres- 
pass, or even of waste, except to prevent irreparable mischief. 

3. Because Equity will not interfere with or restrain the use 
of a work or improvement of value, and which is completed— 
that the process of injunction is preventive, not remedial, and 
while in a proper case it may be used to prevent the doing of 
an act, even such as that of which the complainant complains, ig 
is never used to restrain the use of, or pull down, that which is 
completed. 

4. Because the complainant is not entitled to an injunction, 
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because of laches in presenting the application, of acquiescence in 
the things complained of, until their full completion and enjoy- 
ment by the defendants. 

5. Because the complainant does not make such a case by his 
bill as will justify a Court of Equity to interfere by injuncticn, and 
in support of the foregoing positions, cites the following author- 
ities: 2 Story Eq. Ju. sec.901, 926, 7, 8,9,959. 2 Ves. § B. 302. 
3 John. Rep. 566. 16 Ves. 338, 242. 2 Swanston, Ch. Rep. 336. 
10 Ves. 193. 2 Brown, Ch. Rep.64. 1 Ib. notes to page 588. 7 
Ves.305. 13 Ib. 326. I7 Jb. 281. 18 Jb. 515. 19 Ib. 143. 
Drury on Injunction, 260, 190, 294. Edm. do. do, 212, 214, 112, 
113. 3 Paige, 213, 254. 8 Ib. 315. 6 John. Ch. Rep. 46, 496. 
1 Ib. 274, 318, 370. 7 16.315. 5 Ves. 688. 3 Cowen, 445, 505. 
5 Porter, 299. 6 Eng. Ch. Rep.7. 11 Ib. 392. 29 1b. 127. 4 
Simons R.13. 1 Mylne § Craig, 480, 481. 1 Tann. and Rus- 
sell, R.18. Angel §& Ames on Coxporations, 274. 


By the Court.— Pomrxin, J. delivering the opinion. 


[1.] The water-lot company of the city of Columbus, on the 
16th February, 1847, conveyed by deed to defendant, Wm. 
Brooks, a piece of ground at the South-West corner of the canal 
of said company, constructed in the bed of the Chattahoochee riv- 
er, for supplying water to the water-lots of Columbus. The 
grant of said piece of ground was subject to the condition, that 
the purchaser should be “ confined and restricted to the privilege 
of erecting and running a saw-mill, or saw-mills, on said lot.” 
The company presented their bill of complaint to the Hon. Ros- 
ERT B, ALEXANDER, Judge of the Superior Court of the Chatta- 
hoochee Circuit, and prayed for an injunction against the said 
William Brooks and John G. Winter, who had become interest- 
ed in said property, alleging, among other things, that they were 
the owners of other lots, so contiguous to the defendant’s ground, 
that a large wooden building on the latter, if on fire, would en- 
danger buildings, to be erected on their said lots. That a fire- 
proof building was not required by them, on said piece of ground, 
nor were the defendants restricted to any particular number of 
stories, in the building to be constructed thereon, for reasons set 
forth in the bill. That shortly after said conveyance, the defend- 
ants proceeded to erect u large wooden building, three stories 
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high, upon a high frame work, in which they have since formed 
another and a lower story. They state that the two upper sto- 
ries, and the one in the frame work, are unnecessary and unusual 
for a-saw-mill, or saw-mills, and that half of said building is loca- 
ted on the land of the complainants, and thus brought nearer to the 
contiguous lots owned by them; and the danger of fire therefrom 
greatly increased. That the defendants have not confined them- 
selves to the restrictions contained in said deed of conveyance, but 
have placed, and are nowrunning, not only a saw-mill, in said build 
ing, but a large amount of machinery for a variety of other pur- 
poses, and of a nature to increase the danger from fire. Thatthe 
value of their contiguous lots is impaired, by the danger from fire, 
which might be communicated from the said three story wooden 
building, and the great quantity of combustible material therein. 
They complain that they are otherwise injured by the misappro- 
priation of said piece of ground in this: That if the defendants 
confined themselves within the limitations of their deed, they 
would be compelled to place the great variety of machinery, now 
in operation onthe saw-mill lot, on lot No. 15, which is a parcel 
of the same water-lot property, and now owned by the defend- 
ants; or to purchase of complainants another lot upon which to 
place it; andif placed upon lot No. 15, complainants would be 
able to sell another lot, to be used for the purposes to which lot 
No. 15 can now be appropriated. That defendants are owners, 
by purchase, of lot No. 15, of complainants, in the use and enjoy- 
ment of which they are no otherwise restricted, than that any 
building to be erected thereon, shall be fire-proof; and that com- 
plainants are under like obligation to the defendants, to erect on 
the contiguous lots owned by them, none other than fireproof 
buildings. They further state, that becoming more and more 
sensible of the injury inflicted on their property, by the violation, 
on the part of the defendants, of their contract of purchase, and 
after unavailing requests, upon defendants to confine themselves 
within the restrictions, by their deed of conveyance, they appeal 
tothe extraordinary powers ofa Court of Equity, and pray that 
the defendants be enjoined perpetually, from running any of the 
variety of machinery, in their building, on said piece of ground, not 
necessary to a saw-mill, or saw-mills, and from running said saw- 
mill on the land of complainants ; and from permitting so much 
of said building to remain standing, asis not necessary to a saw-mill, 













AMERICUS, JULY TERM, 1848. 319 


Water-Lot Co. of Columbus, vs. Bucks and Winter. 


or saw mills; and that defendants be compelled, specifically, to 
perform their contract in said deed cf coaveyance contained, 
The following is a plot, or diagram, of the premises : 
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A previous bill between the same parties, was presented to 
Judge Alexander, praying an injunction, which he refused to 
grant. The learned and able opinion delivered by the Judge on 
that occasion, I have before me; and in justice to my own feel- 
ings, as well as to him, I must claim the privilege of here insert- 
ing it— 

“The case made by the bill, rests upon two grounds, distinct in 
point of fact, and different in respect to the principles which reg- 
ulate the jurisdiction of equity over them. 

1st. A breach of covenant is complained of, and injunction 
prayed in the nature of specific performance. 

2d. Relief is sought against an act of trespass upon land, and 
relief, as to both, prayed in the nature of an indirect order of the 
Chancellor, to abate the structure, which, in part, constitutes both 
the breach of covenant, and the trespass. 
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To dispose, first, of the second ground of complaint, in the bill. 
The jurisdiction of equity, in cases of trespass, is limited to such 
as are likely to be attended with irreparable injury. Equity ex- 
pects a strong case of destruction, or irreparable mischief to be 
made out—of irreparable mischief which may be completely ef- 
fected before any trial can be had at Law, as to the controverted 
right. Eden on Injunc. 139, and cases there cited. 

The principle, as to trespass, says Mr. Drewry, in his learned 
and satisfactory treatise on injunctions, page 133, is that injunc- 
tions will be granted, when the tresspass is of such a nature as to 
be actually taking away, or destroying the substance of the es- 
tate, as in the case of timber, coals, mines and quarries. 6 Ves. 
147. 7 Ves. 308. 15 Ves. 138. 10 Ves. 290. 17 Ves. 128. 18 
Ves.184. The rule is, that the jurisdiction of equity does not 
properly extend to cases of trespass, strictly so called, and cases 
in which she will interpose, are considered exceptions which the 
English Courts are unwilling to carry further. Drewy, 133, 134. 
The complainants do not show themselves within any of the ex- 
ceptions recognised by the English Courts, nor by the Supreme 
Court of the State of Georgia. 1 Kel/y, 10. It is not pretended 
that because ofthe “ tardiness of the remedy, the peculiar nature 
of the property injured, the insolvency of the wrongdoers, or the 
inability of the complaimants to prove their damage,” equity 
ought to interfere with her hatsh but indispensable process of in- 
injunction, ‘to protect them in the use, integrity, and value of 
their property.” 

The case of Deere vs. Gust, 1 My. § Cr. 516, isa strong au- 
thority against the complainant’s application on the point now un- 
der consideration. ‘The complainant, in that case, was mortga- 
gee in receipts of the rents of an estate in Wales, and the defen- 
dants being owners of the adjacent Iron Works, desiring to con- 
struct an iron tram-road, from their works to another place, and 
finding it convenient to cross the mortgaged estate, obtained per- 
mission of complainant’s tenant, by a false representation, that 
they had the consent of complainant, and accordingly laid down a 
tram-road through the estate, in making and keeping up which, 
much damage was done to the estate. The complainant had no 
notice of the fact for three years, but as soon as he had notice of 
the existence of the tram-road, he proceeded to have it taken up, 
in which, he was forcibly interrupted by defendant’s workmen, 
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and thereupon he filed his bill for an injunction to restrain the 
defendants from using the road, and from interrupting the com- 
plainant and his workmen. The defendant demurred, and the 
demurrer was allowed. The Lord Chancellor Cottenham said, in 
giving judgment, “the thing here complained of has been done. The 
tram-road has been completed, with the leave of the tenant in pos- 
session, and the Court is asked to restrain the defendants, who, 
having finished the work, are now in the daily use and occupan- 
cy of it. In other words, the Court is virtually asked to eject the 
defendants, and authorise the complainant to take possession. The 
case originally, may have been a case of waste—waste occasioned 
by the cutting of the tram-road, and the laying of the iron rails 
over the complainant’s land ; but what is now claimed by the de- 
fendants, is simply right of way, and if they are not entitled to 
that right, they are mere trespassers, and the complainant has 
his proper legal remedy against them, as such.” In the case be- 
fore us, has not the thing complained of been done? That is to 
say, have not the defendants already erected their building, or a 
part of it, on the land of the complainants ? and is not the Courtvir- 
tually asked to eject them, and put the complainants in possession 1 
It seems, then, more consistent with the precedents, to leave the 
complainants to their appropriate remedy at law, in respect to 
this ground of complaint. 

Upon the other and first ground—as to the power of this 
Court to interfere by injunction, to restrain breach of covenant, 
in the nature of a specific performance. Injunctions of this sort, 
are usually of two kinds, (Eden on In. 22,) both of which concern 
and seem to depend upon the relation of landlord and tenant, 
and therefore, not necessary to be further considered in the dis- 
cussion of the question before us. There are @ few cases which do 
not fall within the principles of either of the kinds referred to, 
The case of Martin vs. Nuthin, 22 P. W.266, is the earliest it is 
said, in which Equity interfered to restrain breach of covenant by 
injunction. In that case, the defendants, the parson, church war- 
den and overseers of the Parish entered into a written agreement 
with the complainants, that upon a certain consideration which 
had been performed by the complainants, the ringing of the bell 
at 5 o’clock, A. M. to the disturbance of the complainants, should 
be discontinued for the lives of the complainants, or the survi- 
vors of them. Lord Mecclesfield granted an injunction to stay the 
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ringing of the bell until the hearing, and at the hearing, the in- 
junction was continued during the lives of the complainants, and 
the survivors of them.” It hence appears that Equity will 
interfere to execute a negative agreement, when according to the 
judgment of the Vice Chancellor in the case of Kimberly vs. Jen- 
nings,6 Sim. 340, “it is simply such standing by itself.” The 
case put by his Honor, the V. Chancellor, was that a nephew, 
wishing to go on the stage, his uncle gave him a large sum of 
money in consideration of his covenanting not to perform within 
a particular district ; that the Court would execute such a cove- 
nant, on the ground, that a valuable consideration had been paid 
for it. The decision in the case of Barrow +s. Richard, reported 
in Paige’s C. R. vol. 8, p. 351, insisted upon by complainant’s 
counsel, as an authority applicable to the case before us, would 
seem to go also, upon the same principle, the right of Equity to 
restrain breach of agreement. The doctrine of specific perform- 
ance in reference to breach of agreement by injunction, is sub- 
ject to the qualification, that unless it appears that specific perfor- 
mance of the whole agreement can be decreed, the relief will be 
denied ; and if the agreement is negative, it will be decreed to be 
performed on/y when it stands by itself, not connected by a posi- 
tive agreement which the Court cannot enforce. 6 Sim. 340, 
333. And it isto be observed that in all the cases of this class in’ 
which relief was granted, the agreement was a simple obligation, 
not to do a particular thing, as in Martin vs. Nutkin, and where 
the injunction may be said to have compelled its performance in 
a negative sense, by restraining its violation. The decision in the 
case of Morris vs. Coleman, 18 Ves. 407, which at first view seems 
an exception, is treated by Sir L. Shadwell in his judgment in 
Kemble vs. Keen,6 Sim.333, as grounded on the consideration of 
there being a partnership between the contracting parties. In 
the case before us, it is not the agreement that defendants shall 
not doa particular thing, but to do only a particular thing. The 
prayer of the bill, is not that the defendants be compelled to do 
an act, erect and run a saw mill, or saw mills, but that they be 
restrained from doing other things, the running a variety of other 
machinery. In the literal sense of the terms, we cannot effect, 
by injunction, a special performance of this agreement, according 
to the prayer of the bill. How far the principle of the decision 
in the case of Martin vs. Nutkin, and in the case of the Uncle vs. 
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the Nephew, cited in Kimberly vs. Jennings, is applicable to this, 
is not necessary to be determined, since a more satisfactory dis- 
position can be made of it on other grounds. Conceding, then, 
for the present, the point of jurisdiction and the right of the 
Chancellor to interfere by injunction to restrain the breach of 
covenant in a case properly submitted, we are to inquire, do 
the complainants come with such a case, and in proper time to 
claim this extraordinary interposition of Equity. ‘The bill al- 
leges that the defendants have violated their agreement, in that 
they have placed, and are now running, in addition toa saw millon 
said lot, a large amount of machinery for a variety of purposes, 
none of which formsany part of a saw mill or saw mills. No in- 
jury is shown to have resulted or likely to result to the complain- 
ants from the mere employment of the additional machinery, 
and the only benefit to follow to the complainants upon the in- 
junction against its employment upon said lot, consists in the chance 
of selling in that event to defendants, another lot at a reasonable 
price. The defendants have already placed, and are now running 
onthe ground the large amount of machinery confplained of. The 
consequence to them, will probably bea setious pecuniary loss to 
be estimaed, it is true, only by reference to the great variety and 
expensiveness of their machinery, as enumerated by complainants 
in their bill. The complainants stood by while their rights were 
infringed, and “ efter the thing complained of had been done,” in 
the language of Lord Cottenham already quoted, they come to 
claim the aid of Equity to restrain the defendants. Inthe case of 
Brydges vs. Kilburn, cited in Jackson vs. Carter, 5 Ves. 688, 691, 
in which a lessee having altered a log wood mill into a cotton 
mill, an application for injunction was refused, on the ground 
that the complainant had stood by, and seen the cotton mill erect- 
ed; and in a late case, Lord Brougham refused an injunction even 
against waste, on the same ground. The language of his lordship 
is emphatic and decisive. “I am equally clear that the party 
complaining, has in this instance, by his own conduct, disentitled 
himself to relief. Ifthere be any thing well established in this 
Court, it is, that a man who lies by while he sees another expend 
his capital, and bestow his labor upon any work without giving 
him notice, or attempting to interrupt him—one who thus acqui- 
esces in proceedings inconsistent with his own claims, when he 
comes to enforce those claims in this Court,-shall in vain ask for 
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its interposition by injunction, of which the effects would be to 
render all the expenses useless, which he voluntarily suffered to 
be incurred. Here more years have been allowed to elapse than 
the number of weeks which would have closed the doors against 
the plaintiff’s coming to seek an injunction. See also 18 Ves. 
515. How long the complainants did stand by while the defen- 
dants were in violation of their agreement, does not distinctly ap- 
pear in the case before us. It does appear that shortly after the 
purchase of said ground, (February, 1847,) the defendants pro- 
ceeded to frame and erect a large building, three stories high, be- 
sides another story in the frame work, the frame work and first 
story of which, in the opinion of complainants, were all that was 
necessary, or convenient for a saw mill, or saw mills, and that the 
additional stories could not be used for such purposes without 
“absurdity in design.” It is fair to presume that it was as well 
known to complainants then, as now, that sucha structure was 
unnecessary and unusual for the purpose of a saw mill, or saw mills, 
and that they might reasonably have believed that the other- 
wise absurd number of storics were designed for other purposes 
than the uses of a saw mill or saw mills. Upon the question of 
laches, it may be worthy of remark, that the unnecessary num- 
ber of stories in said building is now complained of as a breach of 
defendants’ agreement, and that they proceeded to frame and 
erect them shortly after the 16th of February, 1847. “ Becoming 
more and. more sensible of the injury inflicted upon them, by de- 
fendants’ violation of their agreement,” in every respect now com- 
‘plained of, the complainants come UPON DELIBERATION, with their 
application for injunction. As to what constitutes that degree of 
laches which will deprive a party of relief by injunction, no posi- 
tive rule is stated. The authorities on the subject, it issaid in 
Drewry on Injunctions, 197, support the proposition, that if the 
party is cognizant of his right, and does not take those steps which 
are open to him, before he has allowed the adversary to incur 
material expenses, or to enter into engagements difficult to be dis- 
charged, he will lose his right to the interposition of Equity. The 
conclusion follows, that the alleged breach of covenant being at- 
tended with no immediate damage to the complainants, and the 
injury to defendants, consequent upon the injunction prayed, 
probably great and immediate, the application must be refused, 
the more properly, because the complainants have forfeited their 
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title to the relief sought. by delay, for which no satisfactory expla- 
nation is offered or attempted. It remains to be considered 
whether the prayer of the complainants onght to be allowed, 
“that the defendants be enjoined from permitting so much and ev- 
ery part of said building as may not be necessary for a saw mill 
or saw millsto remain standing.” It is alleged that the defendants’ 
building, besides being locatedin part ou complainants’ land, is of 
a height unnecessary and unusual, for a saw mill or saw mills, 
and therefore, the defendants have violated the true intent of 
their agreement. It is with greater earnestness, further alleged, 
that by the unnecessary height of said building, other buildings 
onthe neighboring lots of complainants, when erected, will be 
endangered by fire. which may be communicated from defen- 
dants’ building, and that the value of complainants’ adjoining 
lots are thereby depreciated. It is not shown that the law any 
where defines the dimensions of a saw mill orsaw mills, and in 
the absence of any stipulations between the parties as to the 
height of the buildings to be erected on defendants’ ground, it 
must be held that nothing in this respect exists, which a Court 
of Equity can recognise as a breach of covenant. Assuming that 
defendants had the legal right to erect a building of indefinite 
height upon their own ground, and that to the extent that they 
located it on the land of complainants, they are mere trespassers, 
as already determined. What is the depreciation in value of the 
adjoining property, but damnum absque injuria, so far as any pow- 
er exists in a Court of Equity to relieve against it? Theappre- 
hended danger from fire is hypothetical, and dependent on the 
remote contingency of the future erection of fire-proof buildings 
on the adjoining property. The doctrine of nuisance cannot ap- 
ply : 1st. Because Equity will not interfere to prevent a contin- 
gent nuisance. 3 My. §& K. 169. But more especially for the 
reason that Equity does not interfere to prevent or remove a 
private nuisance, unless it has been erected to the damage of the 
right of another long previously enjoyed. 3 Johns. Ch. R. 282. 
The maxim qui prior in tempore, potior est in jure, will apply, if 
hereafter fire-proof buildings shall be erected in the neighbor- 
hood of the defendants’ three story wooden house. 

The application for injunction in any form is refused. 

In the present bill, the complamants seek to relieve themselves 
frm the effect of their delay, and apparent acquiescence, in the 
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use and appropriation made by the defendants of the saw-mill 
lot and the building erected thereon, But after carefully exam- 
ining the reasons which they assign, we are of the opiuion that 
they are insufficient, either to excuse the supineness of the com- 
pany, or to justify the Court in the exercise of a favor “ manifest- 
ly indispensable for the purpose of social justice, in a great vari- 
ety of cases ; but at the same time, attended with no small dan- 
ger, both from its summary nature and its liability to abuse.” 

Judge Story well remarks, that while this jurisdiction should 
be fostered and upheld by a steady confidence, still it ought to be 
guarded with extreme caution, and applied only in very clear ca- 
ses; otherwise, that instead of becoming an instrument to pro- 
mote the public as well as private weliare, it may become a 
means of extensive, and perhaps of irreparable injustice. And 
Mr. Justice Baldwin, in Bonaparte vs. Camden & Amboy Rail 
Road Company, 1 Baldwin’s C. C. R. 218, makes the following 
striking observations on the same subject: “ There is no power, 
the exercise of which is more delicate—which requires greater 
caution, deliberation and sound discretion ; or is more dangerous 
in a doubtful case, than the issuing of an injunction. It is the 
strong arm of Equity, that never ought to be extended, unless to 
cases of great injury, where Courts of Law cannot afford an ad- 
equate or commensurate remedy, in damages. The right must 
be clear, the injury impending or threatened, so as to be averted 
only by the protecting preventive process of injunction. But that 
will not be awarded in doubtful cases, or new ones, not coming 
within well established principles ; for if it-issues erroneously, an 
irreparable injury is inflicted, for which there can be no redress, 
it being the act of a Court, not of the party who prays for it. It 
will be refused till the Courts are satisfied that the case before 
them, is of a right about to be destroyed, irreparably injured; or 
great and lasting injury about to be done by an illegal act. In 
such a case, the Court owes it to its suitors and its own princi- 
ples, to administer the only remedy which the law allows, to pre- 
vent the commission of such act.’ 

In Bacon vs. Jones, 4 Mylne & Craig, 432, Lord Ellenham 
seems to conclude that the discretion of the Court, in dealing with 
injunctions, is unlimitéd. And I apprehend, after all, that this is 
the truth of the matter. He turns over the subject, and presents 
it in various ways, and says that the Court must exercise the best 
judgment it can, as to the most convenient course to be pursued. 
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Accordingly, in Hilton vs. The Earl of Granviile, 1 Craig & 
Phillips, 283, the Lord Chancellor thus balances the argument: 
“| find, from the plaintiff’s own showing, that the level was made 
in 1839. It might have been made for other purposes, purposes 
in which the plaintiff might not be interested; but then, he states 
that the workings have continued advancing toward his home, at 
a considerable distance, undoubtedly, at the commencement, 67 
yards, but gradually proceeding toward his house; and that with- 
in a certain space of time, the works have approached within an 
ascertained number of yards from his house, the consequence of 
which has beeninjury to those houses under which theworkings have 
been carried, It is only of late, that they have approached near to 
his house, and it is only of late, therefore, that any damage has 
been sustained by the houses near to his. But from the moment 
that the workings were commenced from the level, in the direc- 
tion of the plaintiff’s houses, he must have known that there was 
every probability, at least, that the working, if continued, would 
bring them in contact with the assertion of the Lord’s right, and 
therefore make it necessary for him to apply for protection or 
compensation for the damage done. Noapplication is made, how- 
ever, until the time when the workings have approached so near to 








his house, that itis quite impossthle to grant an injunction, which 
shall continue until the legul rightis ascertained, without altogeth- 
er suspending the Lord’s works. 

Under these circumstances, therefore, seeing the state in which 
the law appears to stand, without, however, expressing any opin- 
ion upon it, and considering that by granting the injunction, | 
shall be stopping the working of a mine, a thing which of all 
others this Court is most averse to do; (though it may, under cer- 
tain circumstances, be compelled to do it;) considering, also, the 
great expense which has been incurred, and the great injury 
which, if the Court should turn out to be wrong, would be inflic- 
ted on the party claiming the right to work the mine; and, 
on the other hand, the nature of the injury, which the plain- 
tiff may sustain, if he turns out to be right, I have to determine 
whether—balancing the question between these two parties, and 
the extent of inconvenience likely to be incurred onthe one side 
and on the other—it is the most proper exercise of the jurisdic- 
tion of the Court to gvant the injunction or to withhold it. Now 
by withholding it, I certainly may expose the plaintiff, not only 
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to damage, but to an injury and a wrong; by granting it on the 
other hand, I am exposing the defendant to what, in the event of 
my turning out to be mistaken in the view I take of the right of 
the parties, will be an irreparable injury. The plaintiff’s injury, 
if he sustains it and ought not to have sustained it, will be to a 
great extent at least, capable of reparation; it is a mere question 
of the value of the property, which may be compensated ; 
whereas, by no possibility can the injury done to the Lord 
be compensated, if he is prevented for a considerable length 
of time from exercising a right which, in a certain event, may 
turn out be his to the full extent to which he claims it.” 

By aprocess of reasoning like this, ina case almost pefetely paral- 
lel in all its features, the Circuit Judge was induced to refuse this in- 
junction. And after weighing the circumstances well, and reflect- 
ing especially that Equity will rarely, if ever, interpose for the 
removal of a work already executed at considerable expense, and 
the demolition or suspension of which would occasion great in- 
jury to the defendants, we are unwilling to contro] the exercise 
of a discretion, which, in our opinion, was wisely exerted. 

If this application had been made at the proper time, my own 
impression is, that it should have been granted. Whereas the 
nature of the injury apprehended is such as to render it impos- 
sible to measure the amount in damages; or if the case be one 
in which any calculation of the amount of the injury must be 
purely speculative, the inclination of the Court has in general 
been either in cases of trespass or violation of contract, to pro- 
tect the party by process of injunction. Collard rs. Allison, 4 
My!. § Cr. 487. Ridgway vs. Roberts, 4 Hare, 116, 117. The 
fiarl of Mexborough vs. Brown, 7 Beavan, 127. The present is 
just such a case. Who can compute the mischief which may be 
entailed on complainants, in the sale of their remaining lots on 
account of the erection of this saw-mill building, and the filling 
of it from bottom to top, with a variety of machinery, in contra- 
vention of the express terms of the contract. But the motion 
comes too late. Decre vs. Guest, 1 Mylne §& Craig, 516, is a much 
stronger case than this. ‘There the Chancellor denied the injunc- 
tion to restrain the owners of the rail-road from using it, although 
the possession of the land for the purpose of constructing the 
rail-road, was obtained from a tenant of the plaintiff, by means of 
circumvention and fraud. 

The judgment below must be affirmed. 
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No. 35.—James Bates, Admr. de bonis non, &c. plaintiff in error, 
vs. JoHN W oo.ro ik, defendant in error. 


[1.] Where a testator bequeathed to his wife a certain negro slave, so long as 
she should reside on a particular plantation, and made no other disposition of 
her, and the negro was duly distributed to the legatees under the will: Held, 
that an administrator de bonis non, with the will annexed, could not recover 
possession of the negro after the death of the legatee. 


Trover, in Muscogee Superior Court, tried before Judge At- 
EXANDER, May Term, 1848. 


The case was tried upon the general issue, and the plea of the 
Statute of limitations. The plaintiff on the trial, proved the iden- 
tity of the slaves, the subject of the action, and the conversion by 
the defendant, and also his (the plaintiff’s) title, under and by 
virtue of his letters of administration, which were granted on the 
2d day of March, 1846. 

The negroes, the subject of the action, were Chloe, mentioned 
in the first item of testator’s will, and her children, which is as 
follows: “ First, I give and bequeath unto my wife, Esther, four 
hundred and eighty dollars, and I also require my son-in-law 
John Whigham, to build for her a good comfortable house on the 
plantation where I now reside, to be used and occupied by her 
during her life, or as long as she may choose ; and my said son- 
in-law is to furnish her yearly, and every year during her life, 
with forty bushels of corn, and one hundred weight of clean cot- 
ton. I do further give unto my wife, two beds and furniture ; 
one large painted pine chest ; one cup-board, and one table, and 
three chairs. I do also give further, to my wife, during her res- 
idence on said plantation, a small negro girl, Chloe, and forty 
weight of soap, and five bushels of salt, to be furnished her out 
of my estate, every year, and four hundred weight of pork, and 
one barrel of flour, yearly, and every year.” No other portion 
of said will, referred to, or mentioned the negro, Chloe. 

Several executors were named in the will, some of whom qual- 
lified on the 2d day of July, 1810. It was proven, that the ne- 
gro, Chloe, was distributed to Esther McNeely, under the will 
of the testator, and that about a year after the testator’s death, 
his widow, Esther McNeely, the legatee named in said first item, 
removed from the said plantation, where testator resided at the 
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time of making said will, and of his death ; and that the quali- 
fied executor was living at the time of her said removal. 

The defendant proved his purchase of the slaves sued for, in 
the year 1837, and paid a full and valuable consideration for 
them, and that he had had them in his possession ever since. The 
suit was brought on the 25th day of March, 1846. 

It was insisted by the counsel for the defendant, that a quali- 
fied executor being in life at the time of her said removal from 
testator’s said residence, the right of action accrued to such exe- 
cutor, and consequently, the Statute of limitations commenced to 
run, and the plaintiff having no more rights than his predecessor, 
the executor, would have had if he had been living, was barred by 
the Statute of limitations. 

The testimony having closed, and the cause submitted, the 
Court below charged the jury, that under the letters of adminis- 
tration, and on account of the form of the declaration in this case, 
the said plaintiff could not legally assert or exercise any more 
power over the property belonging to the estate of Andrew Mc- 
Neely, and which was undisposed of by said will, and unadmin- 
istered, than could John Whigham, one of said executors of said 
will, and that as were the letters of administration and said dec- 
laration, the said plaintiff stood before this Court in the same sit- 
uation as would the said John Whigham, the executor, if he were 
in life and had brought the action ; and that if they believed, that 
more than four years had elapsed since the said John Whigham 
had qualified, or since the qualification of any one of the execu- 
tors named in the will, and since said defendant had converted 
said negroes, that then the executor or executors could not re- 
cover Chloe and her said children, and that said plaintiff, stand- 
ing in their place and stead, could not in the present action, but 
was also barred of his remedy by the Statute of limitations; and 
that as was the action, the Statute of limitations commenced to 
run against said plaintiff, when it commenced to run against the 
executor or executors. To the charge, thus given, the plaintiff 
excepted. 

The plaintiff then requested the Court to charge the jury, that 
said plaintiff had, by virtue of his letters, all the power and rights 
of a general administrator ; and that if Chloe and her children, at 
the commencement of this suit, belonged to the estate of Andrew 
McNeely, and was not disposed of by the said will, and had not 
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been administered, that then, said plaintiff was entitled to recov- 
er. The Court refused to give the said charge as requested, but 
charged the jury, that whatever might be the construction to be 
placed on said letters, that in the form of the present action, the 
plaintiff occupied the place and position before the Court, as 
would the said John Whigham, if he had sued for said negroes ; 
and that the Statute of limitations began to run against the exec- 
utor, qualified when Esther McNeely, the widow of the testator, 
removed from the premises mentioned in said will ; and that if 
more than four years had elapsed since her removal, and since 
the defendant had them in his possession, claiming them as his 
own, that then said executor was barred of a recovery by the 
Statute, and the present plaintiff, occupying the place of the exec- 
utor, in this action, was also barred of a recovery. To the refu- 
sal of the Court to charge as requested, and to the charge as giv- 
en, the plaintiff excepted. 

The plaintiff further requested the Court to charge the jury, 
that if they believed from the evidence that said negro, Chloe, and 
the children were hers, and belonged to the estate of Andrew 
McNeely, and had not been administered, and were undisposed of 
by will as aforesaid, that the Statute of limitations did not com- 
mence to run against plaintiff, until his said letters of administra- 
tion were granted unto the plaintiff; which charge, as requested, 
the Court also refused to give, and the plaintiff thereupon ex- 
cepted. 


Jounson & Wi.ias, for plaintiff in error, cited— 


1 Chitty Pl. 284. 1 Saunders, 111. 4 Reports, 28. 2 East, 
Doe vs. Guy, Summers’ Ed. 71, 2 Williams’ Ears. 987, 1373. 
1 Washington R. Bumly vs. Lambert, 308. 6 Pickering, 126. 
2 Hill, Alexander vs. Williams, 522. 1 Binney, Bemuth vs. Bach- 
elor,63. 3 Binney, Wilson vs. Wilson, 557. Prince's Digest, 221, 
224, 226,233. 2 Story E. Ju. 1208. 2 Blackstone Com. 494. 3 
Binney, 569. 1 Swift, 457. 4 Washington,631. Angell on Lim- 
itations, 55. 3 Stewart,172. 1 Kelly, 379, 538. 4 Harris § 
Johnson, 393. 


Jones, Bennine & Jones, and Hines Ho1t, for defendant in 
error. 
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By the Court—Wakrner, J. delivering the opinion. 


This was an action of trover, brought by the plaintiff, as the 
administrator de bonis non with the will annexed, of Andrew Mc- 
Neely, deceased, against the defendant, to recover a negro nam- 
ed Chloe, and her children. From the facts, as they appear on 
the face of this record, the plaintiff was clearly not entitled to re- 
cover the negroes, in the character in which he sued. 

[1.] The negro, Chloe, was bequeathed to the wife of the tes- 
tator, during her residence on a particular plantation, and no oth- 
er disposition made of her by the will whatever. It appears 
that some of the executors to the will qualified, and distributed 
the negro, Chloe, to the legatee, Mrs. McNeely; as Mrs. Tur- 
ner, one of the witnesses, states, Mrs. McNeely had the proper- 
ty in her possession, wader the will of Andrew McNeely, the 
grand-father of the witness. When Chloe was distributed to 
Mrs. Esther McNeely, the legatee under the will, by the execu- 
tors, the will was executed, so far as the disposition of that part 
of the testator’s property was concerned; in other words, that 
portion of the testator’s estate was fully administered, according 
to the directions of his will. The plaintiff sues as the adminis- 
trator de bonis non, with the will annexed. The office and duty of 
an administrator de bonis non, with the will annexed, is, to admin- 
ister such portion of the testator’s estate, as has not been admin- 
istered under the directions of his will, or as we said in Thomas 
vs. Hardwick, “he is appointed to finish a business already be- 
gun, and in most cases partially performed. “So far as the negro 
Chloe is concerned, she has been ful/y administered in accord- 
ance with the will of the testator, and the plaintiff has no right to 
recover possession of her, for the purpose of making any further 
administration under the will of the testator, What rights a gen- 
eral administrator on the estate of Andrew McNeely might have 
in regard to the property, we express no opinion. 

This view of the case being fatal to the plaintiff’s right to re- 
cover, in the character in which he has brought his suit, it is not 
necessary to consider the Statute of limitations, Let the judg- 
ment of the Court below stand affirmed. 
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No. 36.—Tuomas G. Casey, plaintiff in error, vs. L. M. Witey 
& Co. defendants. 

[1.] Where an attachment issued under the Act of 1799, more than thirty days 
before the next Court in the county in which it was levied and nade return- 
able, nearly twelve months after its date, held to be null and void, by the 
express declaration of the Act. 


Attachment, money rule, in Muscogee Superior Court, tried be- 
fore Judge ALEXANDER, May term, 1848. 


The money was brought into Court, under and by virtue of di-. 
vers attachments, against one Nathan Lichton, one of which at- 
tachments was in favor of the plaintiffin error, and another in fa- 
vor of the defendant in error, and both claiming the money. 
There were other attachments claiming said money, but no con- 
troversy or issue was made in respect of them. It appeared, if 
the attachment of the defendant in error, Wiley, should recover 
its full amount, that the attachment in favor of the plaintiff in er- 
ror, Casey, would be partially excluded. Thereupon, the origi- 
nal attachments, bonds, and other papers pertaining to the res- 
pective cases of the said parties, Casey and Wiley, were submit 
ted to the Court below, when it appeared that the attachment in 
favor of Wiley, was not issued and made returnable in terms of, 
and in accordance with the Statutes in such cases, made and pro- 
vided, in this, that said attachment bore date, and was issued on 
the twenty-seventh day of February, eighteen hundred and forty- 
seven, and was made returnabie to the next Superior Court, to 
be held in and for the said county of Muscogee, on the second 
Monday in February, then next, when in truth, and fact, there 
was no Superior Court to be held in and for said county of Mus- 
cogee, on the day to which said attachment was made returnable. 
Whereupon the counsel of Casey moved to exclude the judgment 
of Wiley from participation in said fund, on the ground that his 
attachment was null and void, on the ground that it had not been 
issued and returned in the manner prescribed by the Statute. 
Which motion, the Court below overruled, deciding that the at- 
tachment of Wiley was good and valid, and entitled to be paid 
out of said money. 

To which decision the counsel of Casey excepted, and assign- 
ed for error, that the Court below directed that the attachment 
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in favor of Wiley was good and valid, notwithstanding said at- 
tachment was not made returnable tu the next Court to be held 
after the expiration of thirty days after the issuing of said attach- 
ment, and was made returnable to a day on which no Court was 
holden, and nearly twelve months after the issuing of said attach- 
ment. 


Betnune & Parrerson, for plaintiff in error. 

E. G. Tuomas, for defendant in error, cited: 

Hotchkiss, 552. Prince, 32,442. 1 Kelly, 467. 3 Kelly, 141. 
By the Court—Warnenr, J. delivering the opinion. 


When an attachment issues under the attachment law of 1799, 
it may be levied on the estate of the debtor, and be returnable to 
the next Court to be held in and for the county, in which the debt- 
or’s estate, or property may be found, and the levying officer is 
required to advertise such levy at the Court-House, in said coun- 
ty, at least thirty days before the sitting of the Court and if any 
attachment shall be issued within thirty days of the next Court, 
such attachment shall be made returnable to the Court nezt after 
the cxpiration of said thirty days, and not otherwise; and all attach- 
ments issued, and returned in any other manner than is herein 
before directed, shall be, and the same are declared to be null 
and void. Prince’s Dig. 31. If the attachment is taken out, 
more than thirty days before the zext Court, in the county in 
which it is levied, it must be made returnable to that next Court ; 
if within thirty days before the sitting of the next Court, then it 
must be made returnable to the Court zezt after the expiration of 
the said thirty days, and not otherwise. The right and interest of 
the debtor are not to be prejudiced by making the attachment re- 
turnable to a distant Court. This attachment was taken out more 
than thirty days betore the next Court, but is made returnable, 
nearly twelve months after its date. To apply the facts of this 
case to the requirements of the Act of 1799, in regard to the is- 
suing and return of attachments, is to decide it. 

Let the judgment of the Court below be reversed. 
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No. 37.—Titurneuast, Stark & Co., plaintiffs in error, vs. Ros- 
ERT Wa tTON, for the use, &c. defendant. 


[1.] Whether, under the Judiciary Act of 1799, authorising the examination 
of witnesses by commission, it is not the duty of the Clerk to name the 
Commissioners, and insert their names in the commission, before issuing it. 
Quere. 

[2.] If the relation of the Commissioner to either party in the cause, is such as 
to warrant the inference, that he may act under a bias in favor of either party, 
he is not competent to act as Commissicner. 


[3.] The clerk of the counsel for the party who sues out the commission for 
the examination of a witness by interrogatories, is not competent to act as 
Commissioner. 


Assumpsit, admissibility of Interrogatories. Muscogee Supe- 
rior Court, May Term, 1848. Before Judge ALEXANDER. 


The facts are stated in the opinion of the Court. 


Jones, Bennine & Jones, and Tuomas & Dowwn1ng, for plain- 
tiffs in error, cited—5 Mass. 219. 1 Root, 259, 226. 2 Penn. 
200. 1 1b.454. 5 Conn. 222. 2 Greenl. 408. 5 N.H.94. 14 
Pick.285. 2 U. S. Dig. 212, 13. 


Hines Ho xt, for defendant in error. 
By the Court—Nisset, J., delivering the opinion. 


Interrogatories were offered in evidence in this case, executed 
by Mr. Lee and another, as Commissioners. The answers of 
the witness were in the hand-writing of Mr. Lee. Mr. Lee was, 
at the time of the execution of the Interrogatories, the clerk of Col. 
Holt, who was counsel for the defendant in error, at whose in- 
stance the commission was sued out. The reading of the de- 
positions was objected to ,because taken before Mr. Lee asa Com- 
missioner, who was clerk for the counsel of the party who pro- 
pounded them. Judge Alexander overruled the objection, and 
he is claimed, in that decision, to have committed error. We 
think the depositions ought to have been rejected. The manner 
of taking testimony by deposition in ‘this State, is prescribed by 
Statute. The manner of taking testimony, required in caus- 
es before the Superior and Inferior Courts of this State, by com- 
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mission, is defined in the 23 sec. of the Judiciary Act of 1799, 
The mode of taking it, in certain limited jurisdictions, and for 
certain special purposes, is a little different. This question is 
determinable under the Act of 1799. The section which relates 
to it is in the following words: ‘“ Where any witness resides out 
of the State, or out of any county in which his testimony may 
be required in any cause, it shall be lawful for either party, on 
giving at least ten days notice to the adverse party, his, her or 
their Attorney, accompanied with a copy of the Interrogatories 
intended to be exhibited, to obtain a commission from the Clerk 
of the Court in which the same may be required, directed to cer- 
tain Commissioners, to examine all and every such witness or wit- 
nesses, on such Interrogatories as the parties may exhibit; and 
such examination shall be read at the trial, on motion of either 


party.” Prince, 425. 

Either party, under this Act, is entitled to a commission, upon 
giving ten days notice, and furnishing his adversary with a copy 
of his Interrogatories. It issues to him upon application to the 
Clerk of the Court in which the testimony is required, as mat- 
ter of right. The Act does not declare whose duty it shall be to 


name the Commissioners, and to insert their names in the com- 
mission. Our practice has been, under the Act, for the commis- 
sion to issue in blank, for the party applying for it to select such 
persons to act as Commissioners, as his convenience, or his pleas- 
ure, or his interest may indicate, and for the Commissioners them- 
selves to insert their own names in the commission. The party 
of course selects his Commissioners at the peril of having his tes- 
timony rejected, if according to law and the usages of our Courts, 
they are improper persons. 

[1.] It may be well doubted whether the Act does not 
devolve that duty upon the Clerk. He is required to issue 
a commission, “directed to certain Commissioners to ex- 
amine, &c. Is he not required to direct the commission to Com- 
missioners, and can that be done without designating individuals 
as such? Is the paper a commission at all,without Commission- 
ers named in it! The authority for them to act is derived from 
the official seal and signature of the Clerk—from the commission 
thus authenticated, and not from the nomination, subsequently to 
that authentication, made by the party. It may be well doubted 
whether the Legislature did not intend to cast the responsibility 
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of the nomination upon the Clerk—upon an officer standing in- 
different between the parties. The Commissioners are not the 
agents of the party suing out the commission, but the law. It is 
their duty to act impartially, and protect the interests equally of 
both parties. They are agents of the law for this purpose. 
This is true in those States where both parties have the right of 
naming Commissioners. Per Lord Eldon, in Campbell vs. Scou- 
gal,19 Vesey, 552. Pe'ers C.C. R. 85. A fortiori is it true, as 
here, where one party certainly has no right to nominate. The 
commission, it would seem, ought to be perfect when it leaves 
the hands of the Clerk. Such a construction as is now indicated, 
would increase the certainty of an impartial execution of the 
cominission. The Statute of Alabama, upon this subject, is very 
much like our own—indeed, in the particular now under consider- 
ation, almost identical with ours. There the Clerk is directed to 
issue the commission “to one or more persons,” here “to certain 
Commissioners.” The Supreme Court of that State have deter- 
mined, that under their Statute, the commission cannot issue in 
blank. They say, “the commission to take a deposition must be 
perfect, when it leaves the hands of the Clerk, and cannot after- 
wards undergo an alteration but by consent. He is directed to 
issue it to one or more persons, “to take and receive the deposi- 
tions of the witness named in it. If sent forth in blank, it, of 
course, issues to xo person, and does not satisfy the requirement of 
the Statute. And though the Clerk give his consent to one re- 
ceiving a commission to examine witnesses, to fill all blanks, this 
will not legalize the act; for his authority extends not beyond 
the time when it leaves his hands.” Worsham vs. Goar, Admr. 
4 Porter, 441, 447. . 

{2.] The Act of 1799 is wholly silent as to the qualification of 
Commissioners, Any one theremay act, who has attained tothe 
age of citizenship, who is of sound mind, not disqualified by crime, 
and who stands indifferent between the parties in the cause in 
which the testimony is required. He must bearsuch relation to 
the parties as will secure his impartiality in the execution of the 
commission. He,in other words, should not, directly, or in directly, 
bear toeither party such a relation, as would authorize a presump- 
tion ofa biasin theexecution of the trust, in favor, or against either 
party. Inthe absence ofall prescription of fitness or qualification,we 
think this is necessory to the ends of justice, and plainly required 
VOL. V. 43 











ae 





(Re men eet lone A Ae Se a ene 





NRT ites 


cae es 











338 SUPREME COURT OF GEORGIA. 











Tillinghast, Stark & Co. vs. Walton. 











by the character of the trust devolved upon him. He ought to 
be as free from bias as a juryman. In the administration of jus- 
tice, nothing is more importent than the truthful and natural rep- 
resentation of testimony. Hence, with all Courts, it has been 2 
desideratum, wherever practicable, that witnesses should be ex- 
amined orally in open Court, before the world, in the presence of 
the parties, where every possible facility of cross-examination 
can be had. This mode gives promige of attainmg the end of 
evidence, which is the ascertainment of truth in facts. But this 
is not practicable always, and in many cases where practicable, 
the production of a witness in Court would be attended with 
such inconvenience to him, as to make the duty of appearing to 
testify, an excessive burden. 

In consideration of these things, our law authorizes the exam- 
ination by commission, in civil causes, of witnesses who reside 
out of the State, or out of the county in which his testimony may 
be required. Witnesses may be examined too, by commission, 
in other instances and on other aceounts, by special act. But I 
refer now to the general rule, as expressed in the Act of 1799. 
In our own States, the taking of testimony by commission, to be 
used particularly in Courts of Law, is regulated by Statute : so, 
also, in England. And itis remarkable with what earnest zeal, 
the Legislatures seem to have labored to secure the impartial and 
equal execution of these commissions. For example, the char- 
acter of the commissioner is defined, as judge, magistrate, ex- 
aminer, or solicitor; the place of execution must be nam- 
ed—the time designated—notice of time and place must be 
given to the adverse party—the personal attendance of both 
parties required—the right of cross-examination allowed, and 
the testimony to be written down in the words of the witness. 
These are precautions prescribed, if not in all, yet in many of 
the States of our Union. And in addition, the utmost care and 
particularity are required in the return of these commissions. 
Nor are all these precautions unmeaning things; their signifi- 
cance is well understood, when it is recollected how easy a thing 
it is for testimony thus taken, to he perverted ; how easy a thing 
it is to shape a question so as to elicit an answer, favorable or un- 
favorable; to givetoan unsuspecting or uninformed witness an im- 
proper, even though it be an involuntary bias. A single word, 
perhaps not well understvod by the witness, may change entire- 
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ly the general intent and meaning of the testimony. Our own 
Legislature seems to have been unimpressed with the importance 
of these things. They have taken none of these precautions, but 
left the execution of the commission pretty much with the party 
who takes it out. In view of this fact, and in consideration of the 
necessity we feel of an impartial execution ofso delicate atrust to 
the ends of justice, we are constrained to adopt as stringent a rule as 
principle and authority in analagous,cases elsewhere, will authorize. 

[2.] Ifthe relation of the Commissioner to either party is such 
as to warrant an inference that he may act under a bias in favor 
of either party, then he is incompetent, and testimony taken by 
him ought to be rejected. We do not place the incompetency of 
the Commissioner upon the fact that he did act under a bias: 
he may, as in this case, be wholly free from any suspicign of im- 
proper conduct. 

[3.] We put his incompetency upon the relation he bears to 
the parties, or one of them. Mr. Lee, the Commissioner in this 
case, was the clerk of counsel for the party who required the ev- 
idence, acting as his servant, under a salary. We think his rela- 
tion to the party, through his employer, Col. Holt, who was coun- 
sel for that party, was such as to warrant the inference, that he 
might be biased in the execution of the commission in his favor. 

The question is not whether he, Mr. Lee, was in fact biased, 
on account of his relationship to the party, for it might be true, 
(as it is true in this case,) that the character of both Mr. Lee and 
of his employer, Col. Holt, is such, as utterly to preclude the idea 
of any improper conduct on their part: but the question is wheth- 
er any man, having such relation as he and Col. Holt bore 
to the party, might not act unfairly in the execution of a commis- 
sion; might not act under abias. The rule mustbe general. The 
authority upon which I rely, is mainly drawn from cases arising 
under the practice in Chancery, of examining witnesses by com- 
mission, issuing out of that Court. In England, the Chancery 
practice originally required the Commissioners to be indifferent 
persons. 2 Dan. Ch. Pr. 1076. By the order adopted in the 
English Chancery, in 1845, the Commissioners are required to be 
either barristers or solicitors, not employed in the cause. 2 Dan. 
Ch. Pr. 1073. The cases herein referred to, occurred for the 
most part, under the old rule. 

The common exceptions to Commissioners are stated to be 
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these, “ that he is of kindred, allied to the party for whom he is 
named, that he is master to the party, his landlord or partner— 
that he hath a suit at law with the party adverse to him, for whom 
the Commissioner is named, or is of counsel, or is attorney or so- 
licitor, or follower of the cause on one side, that the party is indebt- 
ed to him, or any other apparent cause of partiality, or siding with 
either party. Lord Moyston vs. Spencer, 6 Beav. 135. Prac. 
Reg. 121. 2 Dan. Ch. Pr. 1076--7. Hind, 305. See also, 1 
Tyler, 344. 14 Pick. 285, note. 5 .N. Hamp.94. 2 Green. 408. 
13 Pick. 441. 13 Pick. 279. — 

By some of the authorities above, counsel for a party is exclu- 
ded ; the authorities very generally exclude counsel. See also 
to this point, Fricker vs. Moore, Bunb. 289. Selwyn’s case, 2 
Dick. 563. 1 Seamb. 513. 

In Gordon vs. Gordon, Lord Eldon said: ‘“ Where the solicitor 
in the cause has acted as Commissioner, the Court suppresses the 
depositions.” 1 Swanst. 166. 

The policy which excludes a solicitor of a party, is founded 
in a just apprehension, that from his relationship to him, he will 
not deal fairly by the adverse party. This policy ought also to 
exclude his c!erk, one who occupies to him the legal relation of 
servant, and is presumed to be under his influence, or interested 
in his behalf. Accordingly, it has been so decided. Cook vs. 

Wilson, 4 Mad. 380. 2 Dan. Ch. Pr. 1076. 

Nay farther, it has been held that if the clerk of a solicitor in 
the cause, has been employed as clerk to the Commissioners, the 
depositions will be suppressed. Newton vs. Foot, 2 Dick. 793. 
2 Ch. R. 393, S. C. Cook vs. Wilson, 4 Mad. 380. See 5 
Beav. 462. 2 Dan. Ch. Pr.1077. 

Let the judgment be reversed. 





